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[10: 00 a. m]

CHAI RPERSON GRI FFI S: I will call to
order the 8th of July, 2003, public hearing of the
Board of Zoning Adjustment in the District of
Col unbi a. My name is Jeff Giffis, I am
Chairperson. Joining nme today is M. Etherly on ny
right, Ms. Mller on ny left. Representing the
Nati onal Capital Planning Comm ssion is M. Zaidan,
and representing the Zoning Commission is M.
Parsons. Also with us this norning and a very good
nmorning to Ofice of Zoning staff Ms. Bailey, also

M. My, M. Nyarku, who is also ably assisting the

Board today and all week, and representing
Cor por ation Counsel representative here V5.
Nagel hout .

Copies of today's hearing agenda are
avai lable to you. They are located at the door
where you entered into the hearing room Pl ease
pi ck up an agenda if you wonder where you are as we
will rip through our norning schedul e.

Pl ease be aware that all proceedings
before the Board of Zoning Adjustnment are being
recorded, so there are several things attendant to

t hat .
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First of al I, I woul d ask that
everybody turn off any cell phones or beepers at
this time so we don't disrupt any of the
proceedi ngs. Also | would ask that people refrain
from any disruptive noises or actions in the
hearing room also so we don't have any undue
di sruptions of our proceedings.

Additionally, as all public hearings
are being recorded, anything you say nmust be said

into a nmcrophone and that m crophone should be on.

O herwise, it is not part of the record and
therefore could be or will not be deliberated on.

VWhen comng forward, please fill out

two witness cards. Wtness cards are |ocated at

the table where you entered, they are also |ocated

at the table in front of wus. Those two w tness
cards go to the recorder. The recorder is sitting
to my right. That wll make sure that your

statenents, as substantive and inportant as they
are, will actually have your nanme attached to them
VWhen coming forward, have a seat, and you wll
need to turn a mcrophone on and speak into the
m crophone.

| would ask that the first time when

you address the Board, if you would give your name
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and your address, and that way, the recorder wll
have a good record of who is speaking.

The order of procedure for special
exception and variances is, first of all, we have
statement and w tnesses of an applicant. Second,
we have governnent reports attendant to the
appl icati on. Those include such reports from the
O fice of Planning, Departnment of Transportation
and any other subm ssions that would be required
are in the record. Third, we will have the report

fromthe Advisory Nei ghborhood Comm ssion. Fourth,

we woul d have persons or parties in support. Fifth
will be persons or parties in opposition to the
appl ication. Sixth, finally we wll have closing

remar ks by the applicant.

Cross-examnation is pernmtted by the
applicant and parties involved in the case. The
ANC within which the property 1is located is
automatically a party in the case.

The record wll be closed at the
conclusion of each public hearing except for any
material that is specifically requested by the
Board and the Board will be very specific on what
is to be submtted and when it is to be submtted

into the Office of Zoning. After that material is
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received, it should go wthout saying that the
record would finally be <closed and no other
i nformati on woul d be accepted into the record.

The Sunshine Act requires that this
Board hold all its cases in a public hearing forum
and that would nean they should be held in the open
and before the public. This Board mmy, however,
consistent with its rules of procedure and the
Sunshine Act, enter into executive session. That
woul d be for the purposes of reviewing the record
or deliberating on cases.

The decision of this Board in contested
cases nmust be based exclusively on the record that
is created in our public hearings; therefore, we
ask for people present today not to engage Board
menbers in conversation, as that nmay lend itself to
the inpression that we are gathering additional

i nformati on outside the record.

The Board will consider any prelimnary
matters at this tine. Prelimnary matters are
t hose which relate to whether a case will or should

be heard today, such as requests for postponenents,
continuances or wthdrawal, or whether proper and
adequate notice of a case has been provided.

If you have a prelimnary matter or you
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believe that there is an issue that would keep this
Board from hearing a case today, | would ask that
you approach and have a seat in front of us as an
indication of having a prelimnary matter. | wll
ask if staff has any prelimnary matters at this
time for the Board to discuss.

MS. BAILEY: M. Chairman, there aren't
any that staff has at this tine.

CHAI RPERSON GRI FFI S: Very wel | .
Having no indication that people here today have
any prelimnary matters for the Board, |et us cal
our first case in the norning.

APPLI CATI ON OF JAMES M LLWARD
AND MADHULI KA SI KKA
17031 ANC- 3C

MS. BAILEY: That is Application Number
17031 of James MIlward and M Si kka pursuant to 11
DCMR 3103.2 for a variance from the | ot occupancy
requi renment under Section 403, and a variance from
the rear yard requirenent under Section 404, to
allow the construction of a deck at the rear of a
single-famly row dwelling in the R4 District at
prem ses 2767 Wbodley Place, Northwest, Square
2206, Lot 124.

Wuld you please stand to take the
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oat h? Is there anyone else in the audience who
will be testifying on this application?

[ Wtnesses sworn. ]

CHAI RPERSON GRI FFI'S:  Good nor ni ng.

MR. SNOWBER: Good norni ng.

CHAI RPERSON GRI FFI S: I will turn it
over to you.

MR.  SNOWBER: Ckay. Good norning, M.
Chai r man.

CHAI RPERSON GRI FFI S: |"m just going to
ask you to turn your m crophone on. You just touch
the base of it. There it is.

MR. SNOWBER: Thank you.

Good norning, M. Chairman, and menbers
of the BZA. My name is Chris Snowber of Ham|ton
Snowber Architects. |'"m here representing ny
client, Madhulika Sikka, who is sitting next to ne,
and her husband, Jim MIllward, and their two
chil dren.

| assunme that you have the docunents in
front of you that outline the project, so | wll
qui ckly wal k through what the aspects of the site
and the issues are.

CHAI RPERSON GRI FFI S: Good. We do have

that in front of us as we have the entire record.
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MR. SNOWBER: Ckay.

Calling your attention to Sheet Al, in
the upper right-hand corner, there is a site plan
of the block of Wuodley Place on which this house
sits. It is a 20-foot-w de attached row house, it
is the last house within the block before you hit a
public alley, and then there are nore houses to the
north of it as well.

It faces onto Whodl ey Pl ace. The rear
of it faces onto an alley that faces onto houses
that are on Cathedral Avenue, Northwest, so the

backs of them are facing onto the alley as well.

The site is indicated -- the house plan
is indicated on the far left where it says
"Existing First Floor Plan."” It shows the house
with a covered front porch. It has a rear yard
which is -- the lot itself is actually -- the
di mensi ons are shown there. It is a lot of about

1,460 square feet and has a rear yard averaging --
or varying depth from 12 and a half to 9 and a half
feet. So it is a non-conformng lot within the
zone of R-4, which requires a mninum of 1,800
square feet and a mnimumrear yard of 20 feet.

The photographs on the cover sheet

there show both front and rear views of the
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property as well as some other rear views of other
properties al ong Whodl ey Pl ace, Northwest.

CHAI RPERSON GRI FFI S: You stated and
actually in the information it obviously is not --
it's an existing non-conformty to |ot occupancy;
is that correct?

MR. SNOWBER: Correct.

CHAI RPERSON GRI FFI S: Okay. V\hi ch
brings up an issue for wus in ternms of Section
2001. 3, which reads, and it's wunder Chapter 20,
Section 2001 is non-conform ng structure devoted to
conform ng wuses, of which this 1is applicable,
specifically 2001.3, which says, "Enlargenents or

additions may be nmade to the structure provided,"

and I will skip to (b) -- no, actually, I will skip
to (a), "The structure shall conform to percentage
of ot occupancy requirenments,” and also (b)(2)
under 2001.3, which reads, "neither increase or

extend any existing non-conform ng aspect of the
structure nor create any new non-conformty of the
structure.” So it looks like it's increasing or
extending a non-conformty and it's also not
conform ng to percentage of | ot occupancy.

| don't see any difficulty in anending

-- this Board can anend the application as it stays
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within the variances and it's obviously as -- what
woul d be of great concern if it was not correctly
advertised as sonme different animal. It certainly
is. So unless there is any objection on your part
or the Board's, | would anend the application to
i nclude the variance for 2001.3, and we cna let you
conti nue.

MR. SNOWBER: Thank you very nuch.

So the proposal before you to is to
place a deck on the rear of the structure that
would be at the level of the first floor of the
house, which is at the rear line of the property
approxi mately eight feet off the ground.

G ven the size of the rear yard, we're
trying to place a deck that has m ni num inpact on
the alley but provides sone use to the occupants.
We're proposing a deck that varies in depth from
two feet, two inches, to twelve feet in depth, and
yet -- so it has a curving shape, so it sort of
follows the shape of sone vehicles that actually
pass by the corner of the ot in the alley. 1It's a
very tight corner there.

We have lined up the corner of the deck
with an existing light pole that you see in the

pl an, on the sheet that says, "First Floor Plan,
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Proposed First Floor Plan." There is an existing
light pole which is the city's light pole, and we
are lining the corner of the deck up with that so
that we were sure that if any truck can pass by
that [ight pole, it can then be able to pass by the
deck. There is a problem there of large vehicles
when they make that corner being a little tight, so
we pulled the deck back so we avoid any problem
with that.

The proposed deck is consistent wth
ot her properties on the street. There are a nunber
of other houses on the street that have decks. The
mai n problem that this ot has is that, because of
its inadequate size due to the curving of the alley
at the top of the block, we have a less than full
size lot, which | will address in a nonent.

Regardi ng the deck, it will be a wooden
structure with several posts underneath, and then
the deck itself wll <cantilever out beyond the
posts, again providing a way for there to be --
have a m nimum inpact on the alley, and it has been
reviewed by Tim Dinay of HPRB, who has indicated
hi s support pending your support or contingent on
your support of the application.

It has been presented before the ANC in
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t he neighborhood and was placed on the consent
cal endar, so it had their unani nous support, which
| believe you have in the record as well

It also has had the support of several
of the neighbors, including the two -- we have a
letter of support with signatures from the
nei ghbors, two immediately to the south and the two
i medi ately to the north. The three neighbors
across from the house on the alley have been
contacted but we don't have any record of their
support, but there was no opposition from any of
them and one of them indicated their support, one
of them was a renter, and the third one we got no
response from W attenpted to reach them But
t hey have all been notified of course, through the
public mailings.

Specifically regarding the test that
the BZA requires us to neet, the lot is smaller
than is allowed in the zone and smaller than others
in the neighborhood. A typical lot in the
nei ghborhood is approximately 20 by 100, a
2000- square-foot lot, which is over the m ninmm
but this lot, again due to the curving of the
alley, is much shorter than that, and yet the sane

row house was placed on this |ot as was placed on
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all the rest of them so that the current |[ot
occupancy, including the covered front porch on the
house, is 73 percent.

The rear yard currently averages el even
foot six, which is under the requirenment of 20
feet, and yet, while a rear deck is a compn
amenity of this neighborhood, this house would not
be able to have it due to the unusual shape of the
| ot.

The proposed deck we're putting before
you is not a large deck, it wll not have a
negative inpact on the public. The only house that
we're attached to, the imrediate neighbor to the
south, is to the south, and therefore there's not a
i ght problem and that neighbor has indicated her
full support for the project. We are building it
in an attractive way so it wll be a positive
addition to the nei ghborhood.

Then finally regarding the intended
purpose of the zone, this is a residential zone
with rear decks on many of the houses, and we are
-- it's consistent with that and w Il conpl enent
t he existing character of the nei ghborhood.

That's the extent of our presentation.

Thank you.
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CHAI RPERSON GRI FFI S: Thank you very

much.

Questions fromthe Board?

[ No response.]

CHAI RPERSON GRI FFI S: If 1 understand
you correctly, clearly you established that there
is a uniqueness to this -- this site is smller
than that in the exact proximty. It also is the
only lot that is defined by two portions of the
public alley, its back corner is sonewhat clipped,
and there's the uni que aspect of this that the cars
need to turn in a radius that's fairly tight to
t hat .

The other uniqueness that arises is
obvi ously taking the portion of that rear yard has
been i npeded upon for this alley and the practica
difficulty is the -- and to make sure the
utilization of the exterior space in the rear.
This is a conformng use for single famly, and |
bel i eve you nentioned kids also in the house?

MR. SNOVWBER: Yes.

CHAI RPERSON GRI FFI S: VWi ch obviously
woul d require exterior space as is in other zones a
requi renment of residential -- units for residential

recreation space, 50 percent, of course, being
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required to be outside. It shows in the photograph
and the evidence that you presented the front yard
may not serve for that type of purpose and has a
covered porch, which obviously is nmore public and
not private in terns of exterior space.

The practical difficulty, of course, is
the garage is interior to this structure and that
cars, therefore, have to have access across that,
so that you couldn't utilize on grade for that type
of activity. That all seens fairly clear to ne.

Ot her comments? Questions?

[ No response. ]

CHAI RPERSON GRI FFI S: Then why don't we
conti nue on. | note that Office of Planning did
not file a report on this. Did you neet wth
O fice of Planning at all? Wre you contacted by
anybody?

MR. SNOWBER: We were not.

CHAI RPERSON GRI FFI S: Okay. ANC- 3C.
Is there a representative from ANC-3C here today?

[ No response. ]

CHAI RPERSON GRI FFI S: Not seeing any
indication that there is, they are on record in
Exhi bit Number 21, which is recomendi ng approval.

| believe that it does neet the requirenments for
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gi ving great weight by this Board.

Unl ess there are any other comments or
gquestions fromthe Board, | don't believe there is
any additional testinony needed on that. You did
present to the ANC and present the project; is that
correct?

MR. SNOWBER: Yes. W net with a sort
of subcomm ttee of them --

CHAI RPERSON GRI FFI S: Ri ght .

MR. SNOWBER: -- of the ANC, and then
t hey brought that to the full ANC and it was pl aced
on the consent cal endar.

CHAI RPERSON GRI FFI S: Ckay. Excel | ent .

Very wel | .

I don' t have any ot her reports
attendant to this application. Are you aware of
any other governnment agencies that reported that
should be in the record or m ssed? Very well.

Ms. MIler?

MEMBER M LLER: | just want to note, in
my review of the ANC report, it doesn't seemto say
what the vote was or that there was a quorum sSo
|"mnot sure that it's entitled to great weight.

CHAI RPERSON GRI FFI'S:  Whoops.

VMEMBER M LLER; But we still note that
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CHAI RPERSON GRI FFI S: Al right. Maybe
| should read it.

[ Pause. ]

CHAI RPERSON GRI FFI S: wel |, your
concern was the actual vote wasn't given?

VMEMBER M LLER: It wasn't represented
in the report.

CHAI RPERSON GRI FFI S: Do they need --
is that a --

MEMBER M LLER: 3115.1(d) says that
it's supposed to reflect the nunber of menbers of
the ANC that constitutes a quorum --

CHAI RPERSON GRI FFI'S:  Oh. I ndeed.

VMEMBER M LLER: -- and the nunber of
nmenbers present at the neeting, and (g) the vote on
the notion to adopt the report to the Board.

CHAI RPERSON  GRI FFI S: And this is
ANC-3. We woul d expect that fromthem Very well.

Certainly the intent of the ANC is there, although
it will not be afforded great weight of which it
coul d have been if properly addressed to the Board.

Other than that, | don't see anything
else in terms of government agencies. Is there

anyone here present today to testify as persons
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either in support or in opposition to Application
17031, if you would cone forward at this tine.

[ No response. ]

CHAI RPERSON GRI FFI S: Not seeing any
nmovement or rush to the table, we cna continue and
give you closing remarks if you have any summati on.

MR. SNOVBER: I appreciate your
additions to my coments and clarifying some of the
points of the application, but other than that,
t hank you very much. Nothi ng el se.

CHAI RPERSON GRI FFI'S:  Very wel | .

Any other questions from the Board to
the applicant? Clarifications?

[ No response.]

CHAI RPERSON GRI FFI S: Then | would nove
approval of Application 17031 for the variance of
| ot occupancy, variance from the rear yard under
403 and 404, and also a variance as anended by the
Board under 2001.3 -- this would, of course, allow
the construction of a deck at the rear of a
single-famly row dwelling at 2726 Wodl ey Pl ace,
Nort hwest -- and ask for a second.

MEMBER M LLER:  Second.

CHAI RPERSON GRI FFI S: Thank you, Ms.

MIIler
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I think it has been clearly laid out
and established, the uniqueness of this particular
lot, and also out of that arising the practical
difficulty to it. As there has been no evi dence or
w tnesses forward speaking of any harmto the zone
plan map or the public good, our review also has
indicated that this would not or does not evidence
itself as creating that, | believe it nmeets the
test for the wvariances of which it applied and
woul d ask for everyone's support.

MR. SNOMBER: M. Giffis, | think when

you were -- just a noment ago, you said 2726
Woodl ey Place. The address is 2767 Wodl ey Pl ace.
|'"m sure you intended to -- we don't want to get
t he wrong house.

CHAI RPERSON GRI FFI S: My mind is not
wandering too far, believe ne, but you are
absolutely right. Twenty-seven-sixty-seven Wodl ey
Place; is that correct?

MR. SNOWBER: Yes.

CHAI RPERSON  GRI FFI S: Bel i eve e,
Ofice of Planning will get it correct when they
wite the order.

MR. SNOWBER: Ckay.

CHAI RPERSON GRI FFI'S:  Okay. Very well.
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Any other deliberations on the notion at this

ti me?

[ No response. ]

CHAI RPERSON GRI FFI S: If there are no
further comments, | would ask for all in favor of

the notion signify by saying aye.

[ Chorus of ayes.]

CHAI RPERSON GRI FFI'S: Opposed?

[ No response. ]

CHAI RPERSON GRI FFI S: Very well.
don't we record the vote on that.

MS. BAI LEY: The Board has voted

Vhy

to

approve the application that's 17031 as anended.

The notion was made by M. Giffis, seconded by

Ms.

MIler. M. Etherly, M. Parsons and M. Zaidan

are in support of the application.
Are we doing a summary order,

Chai r man?

M .

CHAI RPERSON GRI FFI S: | don't think

there is any need for a full order on that unless

the applicant would like a full order. We wl]l

get

t he address right on either one, | can assure you.

MR. SNOVBER: | don't understand

di stincti on.

t he

CHAI RPERSON GRI FFI S: Okay. Summary
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order basically does not -- it's a sunmation of our
acti on. It will just say who is present, what was
presented, and the vote. A full order will go into

findings of fact, conclusions of law. You may get
t hat sonetinme in Decenber.

MR. SNOWBER: I think we wll stick
with the summary.

CHAI RPERSON GRI FFI S: Probably a good
idea. Very well. Summary order it is.

Ms. Bailey, anything else attendant to
this?

MS. BAILEY: No, M. Chairman, not this
case.

CHAI RPERSON GRI FFI'S:  Excellent. Thank
you very nuch. \When you are ready, we can nove on
to the next.

| thank you all very mnuch, appreciate

your participation.

MR. SNOWBER: | just wanted to say one
t hi ng. I want to sincerely thank everybody who
serves on the Board of Zoning. I am al ways

inpressed with the level of effort that you put
into this and the amount of intelligence and good
t houghts. So thank you.

CHAI RPERSON GRI FFI S: Good. Thank you
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very nuch. We appreciate that. I think that

extends to the staff also --

MR. SNOWBER: Yes.

CHAI RPERSON GRI FFI S: -- of the Ofice
of Zoning, which | don't think this Board would
function as well w thout such able staff.

MR. SNOWBER: Thank you.

CHAI RPERSON GRI FFI S: Thank you very
much.

Let's nove on, then, when we are ready.

APPLI CATI ON OF EMBASSY TRUST

17032 ANC- 2D

IVS. BAI LEY: The second case is
Application Number 17032 of Enbassy Trust pursuant
to 11 DCVMR 3104.1 for a special exception under
Section 223, to allow the construction of a deck,
el evator penthouse, and a one-story rear addition
to a single-famly dwelling, not neeting the | ot
occupancy requirenents, and a special exception
from the roof structure setback provisions under
Subsection 400.7. The property is located in the
R-3 District at prem ses 2124 Leroy Pl ace,
Nort hwest, Square 2531, Lot 22.

Pl ease stand to take the oath. I's

there anyone else in the audience who wll be
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testifying on this application?

[ Wtnesses sworn.]

CHAI RPERSON GRI FFI S: Very wel | . Vhen
you are ready.

MR. GRANDI S: Good norni ng.

CHAI RPERSON GRI FFI'S:  Good nor ni ng.

MR. GRANDI S: My nanme is Ed G andis,
and | would like, with the perm ssion of the Board,
to introduce two additional materials at this time
so you all would have it for the hearing. One is
the letter fromthe ANC that has been referenced in
the report. That is available and I would like to
be able to submt that, and also M. Zuercher is
here, he is going to be doing a one-page testinony
on the history of the honme, and we have that
one- page handout .

May | submt those?

CHAI RPERSON GRI FFI S: Okay. Yes. | f
you have copies, you can give it to staff who is
sitting obviously to the right. Ms. Bailey wll
take that for you.

MR.  GRANDI S: I have the origina
letter fromthe ANC plus sone copies, okay? Thank
you.

Let me just say hello to M. Parsons.
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| haven't seen M. Parsons in years. Good norning,
sir.
CHAI RPERSON GRI FFI S: Do we have a
di scl osure we need to make? Let's continue on.
COW SSI ONER PARSONS: M. Gandis and

| served together on the National Capital Planning

Commi ssion longer ago than we both Ilike to
remenber.

MR.  GRANDI S: Not in this century,
even.

CHAI RPERSON GRI FFI S: Very wel | . Let's

get into the substance.

MR. GRANDI S: Thank you. Thank you.

My name is Ed Grandis. I'"'m a
D.C.-licensed attorney with offices in the Dupont
Circle neighborhood of the District of Colunbia.
It is nmy pleasure to be here today before the Board
of Zoning Adjustnment on behalf of the applicant,
Enmbassy Trust, regardi ng Application Nunmber 17032.

This application is pursuant to 11 DCWVR
Section 3104.1 for a special exception to allow
construction of a deck, elevator penthouse and
one-story rear addition to a single-famly dwelling
under Section 223, that does not neet the |[ot

occupancy requirenents under Section 403, and a
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speci al exception from the roof structure setback
provi si ons under Section 400.7 and 411 11 in an R- 3
District at prem ses |ocated at 2124 Leroy Pl ace,
Nort hwest, which is Square 2531, Lot 22, in the
Sher at on Kal orama nei ghborhood of the District.
Wth me this morning are Gary Zuercher

a representative on behalf of the Enbassy Trust,
and Robert Schwartz, FAIA a principal with the

firmof Schwartz & Peoples Architects.

Gary wi || speak briefly on t he
hi st ori cal significance of t he dwel | i ng,
highlighting its illustrious past. Bob will

present to the Board a brief overview of the
addi tions the applicant desires in keeping with the
historical integrity of its grand architecture and
update the elenents in keeping with the anbi ance of
t he nei ghbor hood.

W ask that the Board review our
burden-of - proof statenment. It is our position that
we have nmet the burden as required in the various
sections of Title 11 of the DCMR all ow ng the Board
to grant the relief sought. I n addition, we ask
that the Board accept the O fice of Planning's
recomendati on of approval and give great weight to

t he ANC- 2D reconmendati on of approval.
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The panel is prepared to go forward
with our presentation and to answer questions that
the Board may have in review ng our request.

At this time, | wuld like to welcome
Gary to make a statement regarding the history of
t he property.

CHAI RPERSON GRI FFI S: | am going to
interrupt you just very briefly on two points.

MR. GRANDI S:  Yes.

CHAI RPERSON GRI FFI S: First of all, |
think we need to clarify part of the application,
as, if | am not mstaken in ny nenory, OP is
indicating that actually 400.7 requires an area
vari ance, of which this hasn't been advertised for;
and then additionally, as this is a special
exception, | think we can stand on the record of an
awful lot that you have and nove through this
fairly quickly, but let's address the 400.7.

It is ny understanding in reading the
application that -- 407 reads, "If housing for
mechani cal equi prment or stai rway, el evat or
pent house is provided on the roof of building
structure, it shall be erected or enlarged as
foll ows, " and (a) says it shal | neet t he

requi rements of 411; (b) says it shall be set back
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from all exterior walls a distance of at |[east
equal to the height above the roof upon which it is
| ocat ed.

It seens to me that 400.7(a) begins
t hat paragraph and regulates that par agr aph.
Moving you to 411, 411 is the special exception,
the special exception dealing wth roof t op
structures. Four - el even, as outlined and directed
to the Board, has given the jurisdiction to
exerci se reasonabl e degree of architectural control
upon roof structures in all districts. That would
be for housing nechanical equipnent, stairway,
el evator penthouses and whatnot in conflict wth
the act to regulate the height of the buildings.
Pent houses for storage, toilets, incidentals, on
accessory roofs shall be subject to conditions in
-- basically it's giving us total control of what
these are, what they |ook |ike, and where they are
| ocat ed. | think 400.7 is a special exception and
should be mmintained as the applicant has put in
and advertised, but | would hear from others from
the Board if they have differing opinions.

MEMBER ZAIl DAN: So you're saying that,
to mke sure | follow the discussion, the 411

allows not only all the provisions of 411, but also
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the provisions of 400.7 to be varied through a
speci al exception process.

CHAI RPERSON GRIFFI'S: Right. | guess,
| oosely stated, reading 400.7, if | was designing a
pent house, I would say that t he nmechani cal
equi pment, stairway, elevator penthouse provided on
the roof structure shall be erected or enlarged as
follows, and it says shall nmeet the requirenents of
411.

When | need to change something that is
required, that instructs nme to go to 411, and 411
says this is what you can do, and if you can't,
it's a special exception before the Board of Zoning

Adj ust ment . Therefore, all of 400.7 | find falls

under 411.

MEMBER ZAIl DAN: Well, 411 only applies
for residential; is that correct?

CHAI RPERSON GRI FFI S: No. Four - el even
actually is invoked in all of the zoning
cl assifications. In fact, if we went to -- let's

go to 70.6, which is a comercial zone, which
reads, "If housing for nechanical equipnment or
stairway or elevator penthouse provided on the roof
of the building structure, it shall be erected or

enlarged as follows. It shal | meet t he
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requi rements of 411." So although 411 starts in
the residential zone, it actually regqgul ates
pent house structures throughout.

Let's hear from Corporation Counsel
whi |l e other Board nenbers deliberate and digest --

MEMBER ZAI DAN:  Well, | wunderstand. It
makes nme wonder why there's even a need for 400. 7,
t hen.

CHAI RPERSON GRI FFI S: O why 400.7
isn't included in 411.

MEMBER ZAl DAN: Exactly.

CHAI RPERSON GRI FFI S: But that's for
the Comm ssion to figure out.

MEMBER ZAlI DAN: | agr ee.

CHAI RPERSON GRI FFI S: Cor poration
Counsel have an opinion on this?

MS. NAGELHOUT: | would agree with what
you said so far. | think you can get special
exception relief from400.7 through Section 411.11.

CHAI RPERSON GRI FFI S: And wouldn't it
be your opinion also, then, as you went to other
zone classifications -- in fact, 770 -- that it
woul d al so apply for comrercial ?

MS. NAGELHOUT: Yes. You will see that

400.7 and 770.6 are anong the sections listed in

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

34
411. 11.

CHAI RPERSON GRI FFI'S: I ndeed. Okay.
So is the Board prepared to nove

forward as it was advertised as special exception

relief? | take that as a consensus unless there is
any opposition noted at this tine. Let's nove
ahead.

Now, | have sonmething else attendant to

the penthouse relief as | view this, and perhaps we
will get into it, but it seens to me that 400.7(b)
states that it shall be set back -- that is, the
pent house structure -- from all exterior walls a
di stance at least equal to its height above the
roof upon without it is |ocated.

You're coming for relief fromthe party
wall; is that correct? Because it's not set back

fromthat party wall

MR. GRANDI S: My | refer to the
architect --

CHAI RPERSON GRI FFI'S:  Sur e.

MR. GRANDI S: -- for the exact
| ocati on?

CHAI RPERSON GRI FFI S: Good. Why don't
you introduce yourself and we'll have a brief

di scussi on.
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MR. SCHWARTZ: Bob Schwart z.

Il will point out on the plans where the
setback is in relation to the existing walls.

CHAI RPERSON GRI FFI S: Ckay. You j ust
need to be careful, you need to speak fairly
closely into a mcrophone so you can pick that up.

MR. SCHWARTZ: This is the plan of the

roof .

CHAI RPERSON GRI FFI'S:  Oh, | see.

MR. SCHWARTZ: And this, there's a
rectangular that is the present townhouse. Now,

there's a little conplexity here because the roof
steps back at the second floor, so the third floor
is actually next to our penthouse while the second
floor is far away fromit.

The other thing is that we are right on
the party wall.

CHAI RPERSON GRI FFI'S:  Ri ght .

MR. SCHWARTZ: So there is a question
in my mnd whether a party wall is an exterior
wal |, but there are these two situations.

CHAI RPERSON GRI FFI S: And clearly you
will need a setback from the rear exterior wall
because that is an exterior wall which --

MR. SCHWARTZ: Right. Right.
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CHAI RPERSON GRI FFI S: Ckay. But j ust

for clarification on the party wall, this Board has
previously decided that, in fact, that is not, as
required in the regulations, required to be set
back fromas it is not an exterior wall.

So that's all nmy interruptions. I
think we're absolutely clear what we're | ooking at
and where we're going with that.

MEMBER ZAl DAN: I actually have a
guestion before we do that.

CHAI RPERSON GRI FFI'S:  Yes.

MEMBER ZAl DAN: Just to make sure | am
clear on the issue, what is before us is the
setback fromall exterior walls, 400.7(b).

CHAI RPERSON GRI FFI S: Ri ght, of which
it is nmeeting one -- or it has one exterior wal
which it is not set back from

MEMBER ZAIl DAN: Okay. And from the
di scussion prior -- | guess I'mstill -- 1 nean,
felt confortable with where we were going with the
411 issue, but we're proceeding with this as a
speci al exception?

CHAI RPERSON GRI FFI'S:  That's correct.

MEMBER ZAlI DAN: For the setback?

CHAI RPERSON GRI FFI S: That's correct.
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MEMBER ZAl DAN: Okay. Well, | don't

want to hold up the presentation. Go ahead. | am
going to keep | ooking through this.

CHAI RPERSON GRI FFI' S:  Ckay.

MR. GRANDI S: Thank you.

Gary.

TESTI MONY BY GARY ZUERCHER

MR. ZUERCHER: Thank you, Ed.

My name is Gary Zuercher, and | would
like to give you just a very brief history on the
bui I di ng. Ed called it the illustrious history.
|'"'m not quite sure | would categorize it as
illustrious, but it's interesting.

Leroy Place 1is a one-block street
| ocated just off Connecticut Avenue across fromthe
Washi ngton Hilton Hotel. On May 14th, 1912, the
architect Clark Waggaman applied for a building
permt to build the house at 2124 Leroy Pl ace. He
listed $26,000 as the estimated construction cost
at that time. That was a tidy sumin 1912.

Waggaman was a hi ghly regar ded
Washi ngton, D.C. architect born in 1877. He
designed quite a few well regarded hones and
buildings in the District. He died at the young

age of 42 in 1919 at the height of his success.
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The house was originally built for
George Putnam who was the first conmm ssioner of
t he Federal Bureau of Lighthouses. In 1910, the
| i ght house board, which was governed by a commttee
of men of diverse backgrounds, was replaced by the
Bureau of Lighthouses with Putnam at the helm He
headed the bureau for 27 of its 29 years of
exi stence.

In 1920, Putnam sold the house to
Ti ot hy Asbury, who was a congressman from the
Fifth District of OChio and a judge on the Ohio
Court of Appeals.

Dr. Logan S. Owens bought the house
from Asbury in 1924 and |lived there until his death
in 1949. His widow continued to live in the house
until her death in 1960. The Owens owned the house
for 34 years, and also | found that Logan Owens
pl ayed on the 1898 Georgetown University footbal
t eam

We're only the seventh owner since the
house was built in 1912, and it is a traditional

VWaggaman desi gn with t en-f oot - hi gh cei lings,

beauti f ul crown nol di ngs, period chair rail,
mahogany st ai rcases, and ot her excel | ent
architectural details of note. It is our intention
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to conserve the history and integrity of the design
of the house.

Thank you for your tine.

CHAI RPERSON GRI FFI S: Thank you very
much. Al | very interesting, and maybe the
conm ssioner will incorporate that type of history

requirenment in special exceptions, or at |east
pl aying on a university football team

Very wel | . Let's continue on. Maybe
we can nmeke it soccer, too, make it a little bit
nore contenporary. Don't let me interrupt. Keep
rolling.

TESTI MONY BY ROBERT SCHWARTZ

MR.  SCHWARTZ: First let me say this
residence is sort of in the center of the block
This is Leroy Place and if you can see this little
orange rectangle, that |ocates the house, and these
are some photographs taken in the back of the
house, so this is in the alley which is where we're
doi ng the addition and where both the deck and the
pent house m ght be visible from So this first
shot is | ooking down the alley.

This is a neighbor, this white addition
here, and this is tw houses down and, you know,

this is the house we're interested in. So you can
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see that they both project out quite a bit.

This is standing in the alley |ooking
straight back at the house in question. That's
this part of the photograph. And then this is
| ooki ng diagonally at the house, so you can see
this same white gutter. The addition is going to
be down below this and woul dn't be visible, but the
pent house will be visible fromthe all ey.

This is standing in the back vyard,
which is on the roof of -- should I pick this up a
little bit?

CHAI RPERSON GRI FFI'S:  That's all right.

MR.  SCHWARTZ: The first photo is
standing on the roof of the garage, which is a
| evel down from the entry |evel because the alley
sl opes down, so it's looking at the white addition
that we were | ooking at as the first picture on one
side, then there is a picture straight back of the
house, and then there is a picture looking in the
other direction in the alley showi ng the house that
projects out quite a bit, and then an addition
whi ch was done by a neighbor. That's a wooden
addi ti on.

These are the plans. There is an

exi sting garage which is below the first |evel of
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the house, and this would be foundations for the
wor k bei ng done above.

At present, there is a deck on the
back, it's a wood deck. We woul d be taking that
down. This is the breakfast area which we want to

add on, and colored in are the surroundi ng houses,

so this house -- fromthis point to this point is
that white addition | was pointing at in the
phot ogr aph. On this side, this is the wooden

addition, and then this is the neighboring house,
how far out it cones. So you can see that the
projection of this one-story addition is much |ess
than those. And this deck has pr obabl y
approximately the sane area as the previous deck.
The previous deck was a little narrower but went
all the way across.

Now, just to show you a Ilittle bit
about the structure of the house, it's very fornal.
As Gary said, it's beautiful inside. You conme in,
there's a nice stair going up. You come up a
couple of steps, go into a living room hall and
dining room and then there's this small existing
kitchen which they are trying to expand a little
bit.

This is where the elevator is | ocated,
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and you can see by the nature of the plan there is
really no other place to put this elevator. You
couldn't put it anywhere in any one of these roons
without totally ruining the appearance of the
roomns. They are classical, they have, you know,
nol di ngs that go all way around them and they are
very symetrical, and you certainly can't put it --
there's no room in the stair to put it in the
stair, so we're taking out the back part of the
kitchen and putting it there.

CHAI RPERSON GRI FFI S: Okay. Let ne
just nmake sure that the Board understands what the
addition is and the elevator addition and where
it's located. Any questions on that?

[ No response. ]

CHAI RPERSON GRI FFI S: Okay. I n which
case what | would like to do is just focus --
you're actually nmaking a great variance case, which
is a higher test, which you don't need to, so let's
stick to the special exception and talk just
briefly whether the addition would substantially or
adversely affect the use or enjoynment of abutting
adj acent properties. | think that was established
in your site plan showi ng the adjacent buil dings.

MR. SCHWARTZ: Okay.
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CHAI RPERSON GRI FFI S: Also in terns of

privacy and use or enjoynent, there's no evidence
of that at this tinme. Are you aware of any issues
that would arise that would create a difficulty in
the privacy or use of the adjacent properties?

MR. SCHWARTZ: No. And it was
presented to the neighbors and at the ANC and
everybody seened to be in support and no one had
any problems with it. | already showed where the
el evator is on this.

MR.  GRANDI S: One second, sir. If |
could just point out in the record that when you
brought up the privacy issue, the neighbors on both
sides have submtted letters that are in the
record.

CHAI RPERSON GRI FFI'S:  Ri ght .

MR. GRANDI S: Just for your attention.

CHAI RPERSON GRI FFI'S: | ndeed.

And then as the architect on the
project, are you testifying today that this would
not substantially and visually intrude upon the
character of this building?

MR. SCHWARTZ: Yes, that's what |[|'m
testifying, and these elevations are neant to show

that, and this has been approved by the Historic
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Revi ew. It wasn't even a conceptual review, |
nmean, they |ooked at it and they said, yes, this is
approved; and it was on the consent cal endar.

CHAI RPERSON GRI FFI'S:  Excellent. \hich
answer s t he | ast guesti on of 223. 2(d) I n
denonstrating the conpliance of the above, of which
you have now answered that you would present
gr aphi cal representations such as plans and
phot ogr aphs.

That takes us through the special
exception case. Anything else you want to
hi ghlight for the Board at this tine?

MR.  SCHWARTZ: The only other thing
that | have are a whole series of photographs of
the rooftop just showing the nature of the
surroundi ng roofs. This is taken from the fourth
story of the house across the street, and this is
where the property in question is, and you can see
all these penthouses and all of the -- this is
standing on the roof looking in one direction and
standing on the roof |l ooking in the other
di recti on.

CHAI RPERSON  GRI FFI S: VWhat is the
pent house in 21247

MR. SCHWARTZ: Thi s one?
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CHAI RPERSON GRI FFI' S:  Yes.

MR. SCHWARTZ: 2122.

CHAI RPERSON  GRI FFI S: It's | abeled
Exhi bit 10, 2124,

MR. SCHWARTZ: Oh. No. Well, that's
our --

CHAI RPERSON GRI FFI S: OCh, | see. 2122
has that --

MR. SCHWARTZ: Pent house.

CHAI RPERSON GRI FFI'S:  What is it for?

MR. SCHWARTZ: When you look in it,
there's like a | ounge and - -

CHAI RPERSON GRI FFI S: That | ooks |ike a
big party room up there.

MR. SCHWARTZ: Yes. That's what it is.

And there is a deck with it.

CHAI RPERSON GRI FFI S: Ri ght .

MR. SCHWARTZ: At any rate --

CHAI RPERSON GRI FFI S: Wwell, the Board
will be by next year. If we're not on this Board,
we expect to be asked, invited there.

Wait a mnute? |Is that on the record.

Okay. Let's continue.
MR. SCHWARTZ: So at any rate, | think

this series of photographs is just nmeant to present
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that even if you get up on the fourth story of a
nei ghboring house or if you were on the roof of
adj acent houses | ooking at this, it's not anything
dissimlar or that's going to be a negative inpact
on the roofscape in the neighborhood, and the
nei ghbors -- this was all presented to the ANC,
this was presented to the neighbors and the
Hi storic Review Board and they all agreed that this
is not a problem in ternms of having a negative
ef fect.

CHAI RPERSON GRI FFI S: Well, | think the
ot her evi dence that actually some of t hose
phot ographs show and sone of the previous ones is
what it would take to actually see the penthouse,
| et al one being any sort of visual intrusion.

MR. SCHWARTZ: Right.

CHAI RPERSON GRI FFI S: | mean, you're on
the top of -- it looks to be a higher structure
across the street that would actually get a full
vi ew of that penthouse.

MR. SCHWARTZ: Ri ght . And in fact, we
have this diagram which shows that standing on the
sidewal k | ooking at this house, you won't be able
to see the penthouse.

CHAI RPERSON GRI FFI S: | ndeed. | ndeed.
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And that -- was that on the section that was
provi ded? No. One clarification. Of  course,
anything presented today will need to be put into
the record, so we will allow that to be submtted

and you can have reduced copies or sizes, you know,
of course. But that will be a critical diagram
the section with the sight line from across Leroy
Pl ace, Northwest, as part of the evidence that went
to the Board.

Any question of the Board of the
applicant? Yes.

COWM SSI ONER PARSONS: On that draw ng
that's right behind you, there's a | abel that says,
"Nei ghbori ng Pent house Beyond.™ It's off to the
ri ght of the proposed penthouse.

MR. SCHWARTZ: Yes.

COMM SSI ONER PARSONS: How tall is that
in conmparison to the penthouse that you're
pr oposi ng?

MR. SCHWARTZ: It's about the sane
hei ght . You can see there may be |like an inch or
two difference, but --

COWM SSI ONER PARSONS: So that arrow is
pointing to a -- not a neasuring line, but a

physi cal roofline.
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MR. SCHWARTZ: Yes. The neasuring |ine

is, you know, a couple of inches above it. | don't
know if it's visible on the reduced copy.

COW SSI ONER PARSONS: And that then
woul d be abutting your --

MR. SCHWARTZ: They don't actually --

COWM SSI ONER PARSONS: Your penthouse
woul d be abutting?

MR. SCHWARTZ: wel I, they don't
actually touch. That one is | don't know how many
feet in, but it's not actually on the party wall.

COW SSI ONER PARSONS: | see. Al |
right. Thank you.

MR. SCHWARTZ: Okay.

CHAI RPERSON GRI FFI S: Any ot her
guestions of t he archi tect at this time?
Clarifications?

[ No response.]

CHAI RPERSON GRI FFI'S:  Very wel | .

Anything else to present as part of
your case?

MR. GRANDI S: well, sir, all we would
like to do is in summtion, we want to thank you --

CHAI RPERSON GRI FFI S: | will give you a

chance for a summti on
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Let's go to Ofice of Planning, which I

don't see a representative here today. Of course,
they did provide an Exhibit Nunmber 24, their
report, which does recomrend approval. Do you have
t hat ?

MR. GRANDI S:  Yes.

CHAI RPERSON GRI FFI S: Okay. And you
have reviewed it and worked with the Office of
Pl anni ng. Cbvi ously you don't have any objections
to that, do you?

MR. GRANDI S: No, sir.

CHAI RPERSON GRI FFI S:  Ckay.

Any questions, clarifications of the
Boar d? You have highlights of the Office of
Pl anni ng? We have addressed one of the big issues
that | think was inportant in ternms of the variance
case under 400.7. | think their report outlines
the case very well and succinctly.

I do not have anything although was
submtted the ANC, is that correct?

[ Pause. ]

CHAI RPERSON GRI FFI'S: Okay. The letter
speaks to the Board of the ANC s action, which was
a duly called neeting and was -- a notion was

adopted to support the application and the notion

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

50

was adopted unani nously. Lacking in this is the

actual vote, how many nmke a quorum and that a

guorum was present, but --
MR. GRANDIS: Sir?

CHAI RPERSON GRI FFI' S:  Yes.

MR. GRANDIS: At the top of the letter,

they have the names of both of the conm ssioners.

This ANC only has two commi ssioners, so it would --

CHAI RPERSON GRI FFI S: They better have

a quorum or they don't have anyone in attendance.

MR. GRANDI S: And it would also --

it

was unani nous. They both voted, they both were in

attendance. So | think you do have a nunber.

CHAI RPERSON GRI FFI S: Through our own
extrapol ati on?

MVs. Mller, we wll make you the
arbiter judge of that. Great weight or not great
wei ght ?

MEMBER M LLER: I would Ilike to
di sclose that | was an ANC chair in another life,

so | ama stickler for these types of things and I

would say they should have represented in

letter that they only have two conmm ssioners

t he

and

t hat was what the vote was. So | would not give it

great weight.
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CHAI RPERSON  GRI FFI S: Si mpl e. Next

time you talk to them vyou can say boilerplate
sentence, it ought to be in there, and in order to
strictly come up to our requirenments, it would not
be granted great weight. O course, it is part of
the evidence and it is noted what their actions
were and the participants in that, and so | think
we can nove forward with the report from ANC-2D
with it standing as subm ssion of fact.

I don't have any ot her at t endant
governnment agencies or reports to this application.
Are you aware of any? Ckay. | don't believe I
have overl ooked any. W do have letters of support
which are listed under Exhibit Nunber 23 and you
had mentioned we have several of those and these
are the adjacent nei ghbors.

MR. GRANDI S: Correct.

CHAI RPERSON GRI FFI S: The letter is
attached that was sent out, if I'"mcorrect. Right.
Okay.

Anyt hing else, subm ssions that should
be noted or evidence into the record at this tine?
If not, we can go to closing remarks.

MR.  GRANDI S: Thank vyou. | want to

thank this Board for the time and consi derati on and
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actually the depth that we have had in this

di scussi on. It has been very enlightening and we
appreci ate that.

We appreciate the opportunity to be
here today. W believe that we have net the burden
of proof required to allow the Board to grant us
the relief we seek.

In addition, we ask that the Board
adopt as part of the record our entire submttal,
including the oral presentation nade today. W ask
that the Board follow the recomendations of the
O fice of Planning and the ANC- 2D.

Noting that there were no adverse
parties in this proceeding, we respectfully request
that the Board issue today a summry order that the
relief sought by the application be granted, and we
want to thank you again for the opportunity to be
her e.

CHAI RPERSON GRI FFI S: Thank you very
much for your brevity and conpl et eness.

I would nove approval of Application
17032 -- Hold on a second, let nme get all ny
correct stuff in front of nme that | would like --
for the special exception under 223 to allow the

construction of a deck, elevator penthouse and
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one-story rear addition to a single-famly dwelling
which has not met the |ot occupancy requirenents
under 403, and a special eception from the roof
structure setback provision under Section 400.7,

al so attendant to 411.11 at the prem ses 2124 Leroy

Place, Northwest. | would ask for a second.

MEMBER ZAl DAN: That was for
Application 17032, correct? | don't think you
finished your sentence there. But I will be nore

t han happy to second that.

CHAI RPERSON GRI FFI S: Al'l these decks
this morning, |'mgetting a little confused. Yes,
it was. Thank you very nmuch for the second.

| think, first of all, the testinmony in
the record that has been put in, also the Ofice of
Planning | think has laid out very well the
requi renments for the special exception and how this
application neets the special exception, and so |
woul d, as asked by the attorney -- of course, al
their testinony today has been incorporated into
the record, but | think we can rely on the Ofice
of Planning's report wth the other additional
information that was provided today.

O hers? Any ot her conment ,

del i berations on the notion?
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[ No response. ]

CHAI RPERSON @RI FFI S: Very wel | . Then
| ask that all in favor signify by saying aye.

[ Chorus of ayes.]

CHAI RPERSON  GRI FFI S: Opposed? Any
abst ai ni ng?

[ No response. ]

CHAI RPERSON GRI FFI S: Very wel | . I f we
could record the vote.

MS. BAI LEY: The Board has voted to
approve Application Nunmber 17032 of Enmbassy Trust.

The notion was made by M. Giffis, seconded by
M. Zai dan. Ms. Mller, M. Parsons and M.
Et herly are in support.

CHAI RPERSON GRI FFI S: Excell ent. Thank
you very rmuch. | don't have any objection and I
don't think the Board has any objection to making
this a summary order. If there are no objections,
we can issue a summary order on this.

Have an excellent day. | appreciate
your being here. Pl ease don't forget to submt
t hose docunents into the record so that the record
is full, and thank you very nuch.

We're going to take five mnutes, |et

this applicant | eave and the next applicant set up,
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and we wi Il return.

MR. GRANDI S: Sir? We have a draft
summary order. Wuld that be of help to the staff?

CHAI RPERSON GRI FFI'S:  Yes.

MR. GRANDI S: Thank you.

[ Recess. ]

APPLI CATI ON OF WASHI NGTON DRAMA SOCI ETY, | NC.
DBA THE ARENA STAGE
17033 ANC-6D

MS. BAI LEY: The third case of the
nmorning, M. Chairman, is Application Number 17033
of the Washington Dranma Society, Inc., also known
as The Arena Stage, and it's pursuant to 11 DCMR
3103.2, for a variance from the building height
requi rements under Section 930 to permt the
redevel opment of an existing theater in the W1
District at prem ses 1101 6th Street, Southwest.

The applicant requests nodification to
the height variance approved in BZA Order Nunber
16933-A. The property is located in Square 472 on
Lots 123 and 126.

Pl ease stand, all those persons who
wll be testifying, to take the oath.

[ Wtnesses sworn.]

MR. GLASGOW  Good norni ng.
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CHAI RPERSON GRI FFI S: Good norni ng. I

think as this is a nmodification and nopst of the

Board sat on that case -- you did not sit on it.
MEMBER M LLER: | did not.
CHAI RPERSON GRI FFI S: Okay. el |

attendant to that, of course, the Board that sat is
wel | aware of what went before, so we can kind of
hi ghl i ght sone of those notes.

Ms. MlIler, I know, as the rest of the
Board, has read the entire record that is before us
now, so it's conplete. But | think we can, as |
say, per haps get t hrough some  of the nore
cunmbersone detail and just to the specific points
needed to be addressed with this.

MR.  GLASGOW Al right. Thank you.
Then | will have a very brief opening statenent and
then proceed with the testinony of the w tnesses.

This case, as the Board is well aware
other than Ms. Mller, who didn't sit on it the
first time, was for The Arena Stage. We were
granted a height variance and other variances. W

have cone back through further nodification of the

plans and, in fact, the Board's order indicated
that -- this is the order of +the Board in
Application 16933-A -- that the applicant nmay
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nodi fy the design of the building by the Historic

Preservation Review Board and/or the Comm ssion of
Fine Arts provided that those changes do not
increase any of the areas of relief granted by the
Board of Zoning Adjustnent. So we have an increase
in that area, in the height area. The rest of the
project continues to follow the guidance that the
Board gave when we received approval previously.
The zoning height of the building
before was 75 feet. It'"s now rising to a little
bit over 89 feet, and it does that 1in one

particular area off of 6th Street through a

redesign of what was the cradle area. That has
increased in height, and the architect wll
descri be that. That is just a very small area of
the site.

Al so, there has been sone area of the
roof which has been strengthened. As there has
been a redesign of part of the roof, it tapers in
sone areas, so it's thinner, then it gets thicker
in sone other areas as is shown on the nodel, and
part of the roof at its edges is actually | ower
than it was before, and then where it's been
strengthened, it's actually a little bit thicker or

taller than it was previously.
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If there are no prelimnary questions
-- and we have been to the Comm ssion of Fine Arts,
t hey have seen this new nodel and the new design,
the plans for the new design. That has been
unani mously approved by Comm ssion of Fine Arts.
W have been to the Advisory Nei ghbor hood
Comm ssion, who voted their approval to it. We
have also received the approval of the Ofice of
Pl anni ng.

If there are no prelimnary questions
-- and | think | declined to identify nyself for
the record. My name is Norman M d asgow, Jr.,
with the law firm of Holland & Knight, and seated
with me is M. Stephen Richard, who 1is the
executive director of Arena Stage. M. Brian
Hel ler of Arena is also in the audience. M .
M chael Heeney of the architectural firm of Bing
Thom Associates is also seated at the table, and
M. Stephen Sher is also in attendance as is M.
Denni s Hughes of Holland & Kni ght.

Once again, | would like to turn to any
prelimnary questions or issues before turning to
the testinmony of the wtnesses, and | wunderstand
the Board does have a copy of the statenent of

applicant in the record.
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CHAI RPERSON GRI FFI S: That's correct.

Am | m staken or did | see sonewhere in
the subm ssions of this that this went to the
Mayor's agent?

MR.  GLASGOW Yes, it went to the
Mayor's agent originally. Oiginally went to the
Mayor's agent. We have been in contact with the
staff of the Historic Preservation Review Board and
they are relying on the judgnent of the Conmm ssion
of Fine Arts for the exterior design.

CHAI RPERSON GRI FFI S: Okay. And what ,
briefly, brought it to the Mayor's agent?

MR. GLASGOW  The Mayor's agent was --
because their -- the entire site was designated a
historic [|andmark, and there were sone of the
adm nistrative buildings on the north end of the
site that were being denolished.

CHAI RPERSON GRIFFI'S: | see. Ckay.

MR.  GLASGOW And so it technically
went to the Mayor's agent for that. While the
i mportant structures were being retained.

CHAI RPERSON GRI FFI S: Ri ght .
Under st andabl e.

MR. GLASGOW  Ckay.

CHAI RPERSON GRI FFI S: Any ot her
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prelimnary questions at this tinme?
[ No response.]

CHAI RPERSON GRI FFI S: Good. Let's nove

ahead.

MR. GLASGOW All right.

Wth that, please, | wuld Ilike to
proceed with the first wtness. Pl ease identify

yourself for the record, M. Richard, and proceed
with your testinony.

TESTI MONY OF STEPHEN RI CHARD

MR.  RI CHARD: I'm Stephen Richard,
Executive Director of Arena Stage, and |'mgoing to
be very brief because all but one of you have heard
the history of Arena deciding to remain in
Sout hwest, Washi ngt on. We contenpl ated rel ocation
out of the area, as you know, and one of the main
reasons that we -- one of the several reasons that
we chose to stay is that we believe, working wth
Bing Thom Architects, that we were able to achieve
the function necessary at our current site, despite
several bites at that apple in which we were not
successful in trying to get all of the program on
site.

One of the critical issues for us is

putting apartnent units on site. As you nmay recal

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

61

when we were here last, we are anticipating about
-- now definitely 21 units on site. W rent in the
nei ghbor hood, don't control our destiny very
successfully in that regard, and we can't always
provi de adequate housing for our visiting artists
from New York and el sewhere, and it's an inportant
part of who we want to be in our next stage of
devel opnent .

When we were here during the schematic
desi gn phase, we believed that we could get those
21 wunits in the size that we showed you, and
M chael Heeney, our architect, will talk about this
nore. We concluded that those units could not fit
in that size space. They are on top of the cradle,
the cradle being the new theater being added, a
roughly 220-seat space at bel ow grade and at grade,
and above that are these 21 apartnment units. They
were both too small, the access to them was too
narrow, and therefore the additional height is
principally t he result of expandi ng t hose
residential units to be nore adequately sized.

I n addition, our accoustician persuaded
us that the separation between the apartnent units
and the theater needed to be wider to create the

sound separation necessary to run a theater
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We are very pleased at Arena that the
program needs have been able to be adjusted between
the schematic phase and this design devel opnent
phase without substantially changing the mass of
t he building, and actually we believe inproving the

overall aesthetic of the design.

Thank you.

CHAI RPERSON GRI FFI S: Thank you very
much.

MR.  GLASGOW I would like to now

proceed with the testinony of the next w tness, M.
M chael Heeney, of the architectural firm Bing Thom
& Associ at es.

M. Heeney, would you please identify
yourself for the record and proceed wth vyour
testi nmony.

TESTI MONY OF M CHAEL HEENEY

MR. HEENEY: Hell o. " m M chael Heeney
from Bing Thom Architects in Vancouver, and we're
the architects for Arena Stage.

These sort of refinenments that we have
been tal king about, while in sone respects there
are technical reasons that generated them it's
very mnmuch the sort of natural evolution of the

bui l ding, and they are conpletely consistent wth
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the original design concept and, indeed, as Stephen
said, we believe that they are an inprovenent of
the building. So in that light, what | would |ike
to do is just review quickly the concept and then
at the sanme tinme highlight sonme  of t hese
refi nements.

When we first started working on this
project, we were very interested in how Arena Stage
fits into the city and then how it can play a role
in the ongoing devel opment of the city. So here is
the site in Southwest, but what was very
interesting was that, in fact, it has quite close
proximty to a nunmber of inportant nmonuments in the
city, notably the Capitol, the Jefferson Menorial,
and then the Washi ngton Monunment, and in fact there
is a relationship with the Washi ngt on Monunment that
we found quite interesting. There's sort alnost an
axi al relationship along Miine Avenue to the
Monument which was sonmething we deemed to be quite
i nportant.

Also, the site is very much a sort of
gateway site to M Street, which is a very inportant
street in Southwest, and so the site has sort of
responsibility to deal with that intersection.

As we studied it, of cour se, we
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di scovered the problens that have occurred since
the building of the highway. As | nentioned, this
intersection is quite inportant between M and Maine
Avenue, but the highway has cut off a |lot of the
streets to the greater part of the city. The red
ones comng up now are the ones that were all cut
of f. But there's a |ot happening in Southwest.
There's a |lot of new redevel opment opportunities
surfacing in the Navy Yards, the Witerside Mall
along the riverfront on the water side, and we
believe that there is going to be a real
opportunity to see quite an animated and excited
wat erfront devel op in Washi ngton here.

If we look quite «closely at t he
existing site here, as |I think was nmentioned in the
report, it's listed as a historic structure.
Currently, the Arena Stage has two theaters.
There's the Arena itself, where they get their
name; the Fichandler, which is certainly the nost
iconic of the buildings on the south part of the
site; and then there is the Kreeger Theater, which
is slightly smaller, up here to the north.

The brief that we are given essentially
doubl es the size of the institution. W were asked

to mintain and refurbish the tw existing
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t heaters, but essentially replace and expand all of
the front of house and back of house space; in
addition add a third theater which is called the
Cradle, which is actually a smaller theater which
is being built to support new playwights and new
work being witten, but for the nost part a |lot of
the area is for the front of house and back of
house areas.

In terms of the refurbishment of the
two theaters, one of the big challenges is that the
nei ghbor hood has got a lot noisier since 1960 when
the Fich opened, and as a result, we had to find a
way to provide acoustic isolation from the
nei ghborhood, at the same time dealing with the
sort of sensitivities of the existing buildings
bei ng |i sted.

So this is a conceptual nodel of the
site, but you can see this is the Fichandler and
this is the Kreeger, and then the building that
sort of glues them together is what is currently
their back of house and front of house spaces, al
of their scene shops, adm ni stration spaces,
| obbi es, that sort of thing.

So when we approached the problem the

first thing we did was we actually excavated the
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site, leaving the two theaters, of course, and one
of the first elements that we wanted to institute
right at the very beginning in the project is the
i dea of water, that we saw this very nmuch as a site
that was going to sort of help act as a catalyst to
get the waterfront devel opnment going and we really
wanted to introduce water in a major way, and so we
used that as a way of sort of encircling the site.

So this is the new elenents, then,
added to that. Along the north end of the site are
the new sort of back of house spaces, rehearsal
rooms, scene shops, that sort of thing. This is
the new theater, the Cradle, and as Stephen
nmentioned, we've got the apartnments, artists'
apartnments on top of the Cradle. And then what we
have done is to provide the acoustic isolation to
the two existing theaters. W have introduced this
idea of a large, quite high lam nated glass wall
whi ch goes around the site, and that provides the
acoustic isolation to the old theaters, but also
the space in between now becomes the new public
spaces, the new |obbies, foyers, that type of
t hi ng.

The idea is that each theater has its

own identity. The existing ones obviously have
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their own identity and then the new Cradle has its
identity. We have referred to them often as sort
of the three tenples in the project.

Then, of cour se, to provide the
conplete acoustic separation, we have to have a
roof, and so we have devel oped this roof to cap the
space, but at the sanme tinme we're using it as an
opportunity to make sort of a grander gesture to
the city and we have this sort of conpass needl e on
the front which is a large cantilever which points
to the Washi ngton Monunent. So this is all the
pi eces of the puzzle put together.

Now, this is a view of the nodel from
Mai ne Avenue, one of the two sort of principal
public faces of the building, and here you can
start to see some of the refinenents we've been
making in the last little while.

As Chip nentioned, we spent a fair bit
of time |looking at the roof, and there have
certainly been sone structural chal l enges in
dealing with this cantilever to the north. It's
about a 165-foot cantilever. We believe when it's
done, it will probably be the |argest cantil ever on
any building on the continent.

In order to achieve that, though, we
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had to thicken the structure here and actually thin
it out on the end so that we're, in fact, a little
bit |ower than we were out here, but we're higher
at this point, and this end is being supported by
these cables you can just sort of see going up to
t hat point.

VWhen we sort of -- we started to solve
this, we realized that to nake the proportions of
the building work, we also had to sort of elongate
the roof a little bit on this side as well.

So this is a view of what that roof
woul d | ook like from Maine Avenue, so this is the
sort of public terrace underneath this cantilever
that Arena can use for special functions. You can
sort of see the silhouette of the Fichandler down
here at the end.

And then what is really exciting, |
think, is that a lot of the sort of activities, al
the things that sort of make Arena tick day to day,
are exposed on Maine Avenue, that you can actually
see the -- you can certainly see all the |obbies
and the foyers and things, but you can also see
when sets are being noved into the theaters, you
can see the admnistration space, that sort of
t hi ng.
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Then as they nove around the site
towards the corner, again, these are the | obbies
| ooking out, this is the Fichandler. Com ng around
the site, we had to introduce a new emergency exit
from the Fichandler, which is what this elenment is
here, and this picks up on that access which we
have developed with the roof towards the Washi ngton
Monument, and it will be clearer in another slide
further up, but we have taken this access quite
serious in the planning of the project.

This is the other principal public face
of the building, which is the 6th Street el evation.

Again, you can see the Fichandler here. This is
the Cradle building, which is the one that has the
housing on top that Stephen was referring to.

When we started |ooking at the housing
in a bit nore detail, we found that there were sone
concerns about the sort of livability of the
suites, and they were sort of twofold. One is that
the suites were a bit too small, as Stephen
referred to, and the other thing is we were
concerned that we wanted to get a bit nore I|ight
into the suites.

Previously, this wall here, which is

ki nd of the outer wap of the Cradle, we had raised
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it up a bit higher than it is now Partly that's

structural because it acts as a brace for the big
roof, but partly at that time we wanted to express
it. But what we found is that if -- is we |owered
that a bit to inprove getting light into the
apartnents.

As Stephen nentioned, there were sone
acoustic issues and theater equipnent issues which
were sort of forcing the apartnents up, which also
hel ped us from that point of view, and then to
increase the size of the apartnents, what we did
was the roof previously had been flat and we tipped
it up so that we could get some two-story
apartments down at this end and get sonme |arger
apartnments that way and sort of reshuffle the
space. So we were able to increase the apartnents
by about 15 percent each. So that way, we believe
we have nade the apartments substantially nore
livable, but |I think that still acts as very nuch a
vi sual anchor for the building as well as being a
structural anchor for the big roof.

Then it's below the other roofs, but
also here in the back of house shop space, we
increased that roof just a little bit to inprove

t he cl earances under neat h.
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So again, l|looking nore from the street
end on 6th Street, this is |ooking back towards --
there's the Fichandler there, and then |ooking into
the entrance, this is where you would get your
tickets and then you would go up to this big comon
| obby between the three theaters.

This is what it looks like with the
roof off, so again you get a sense of the three
tenpl es here, the Fichandler, the Kreeger and the
Cradle, and this diagonal that we talked about,
this access to the Washington Mnunment, it turns
out that the stage-house, the existing stage-house,
the Kreeger, lines up with that perfectly as well
as this diagonal through the Fichandler, and so
that's what we have expressed when we had to add
this energency exit down at this end, and so that
is picked up all the way through the site.

| should mention one other thing, which
doesn't show wup in the nodel because it's
underground, but we also added an additional |eve
of underground parking underneath the north
conponent of the buil ding.

That really summarizes the changes.

MR.  GLASGOW No questions? | would

like to call the last witness, M. Stephen Sher.
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CHAI RPERSON GRI FFI S: Let me just say

that's obviously an inpressive nodeling and
representation of the project. I don't think we
could add other adjectives that probably haven't
al ready been expl ained or given to you by the other
boards in reviews and | would inmagine the client
t hemsel ves.

But | think OP, and we wll get to
that, but suns it up well when they say it's not
only exceptional, but it's an inpressive solution
to a very conplicated problem So |I know before we
had nmentioned in this application that we were
| ooking forward to seeing that conpleted and
actually attending the performances there and
taking a swmin the pool around --

[ Laught er.]

CHAI RPERSON GRI FFI S: W will get to
t hat . But thank you. It is very illum nating and
exciting just to see.

MR. GLASGOW M. Sher, would vyou
pl ease identify yourself for the record and proceed
with your testinony.

TESTI MONY OF STEVEN E. SHER

MR. SHER: Good norning, M. Chairnman

menbers of the Board. For the record, ny nane is
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Steven E. Sher, the Director of Zoning and Land Use
Services with the law firm of Holland & Kni ght.

You have ny outline to the Board as the
last item in your prehearing statenment and [|'m
going to be just very brief in ternms of what you
have al ready heard.

The Board granted four variances for
this case once before in Novenber of 2002. One of
those was for height wherein we had asked for 75
feet where the W1 District allows 40.

Vhat we're here for now is an overall
hei ght of 89.77 feet, but, as has been indicated
before, it's only for that limted part of the site
which is to the top of the Cradle. The cantil ever
roof at its edge is at 56 feet and at the high
point it's at 71 feet, but it's only that limted
part of the site that gets to that higher
addi ti onal hei ght.

As we tal ked before in the |ast hearing
and | will just summarize quickly again, what
creates the extraordinary condition here is the
conmbi nati on of the size of the site, the di nmensions
of the site, the shape of the site, the presence of
the historic landmark buildings to be preserved,

and the program requirenents for the nature of the
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use that goes here.

If this were an office building, if
this were an apartnment house, you wouldn't be doing
the same kind of thing you' re doing here. But
because this is a theater, you need to have the
acoustical separation between the outside and the
inside, you need to be able to separate the upper
|l evel from what's going on below it, and so that
| eads to the design solution which M. Heeney has
presented to you.

The practical difficulty, of course, is
if you can't get the height, then you reduce the
efficiency of the acoustical separation, you don't
get the amount of space that the theater needs to
operate the prograns that it needs to have on the
site, and you raise the question about what can be
done on the site in its overall entirety.

In terms of the detriment to the public
good, as was pointed out before, you have 90-f oot
bui l dings both to the north and to the east across
6th Street, you have a fairly wide street going to
the south and to the south west, and so there is no
detriment by virtue of the higher height being
concentrated again only at that one | ocati on.

I conclude that as before, what you
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have before you neets all of the tests of the
Zoning Act and the zoning regulations for the
granting of the one additional variance that we
need, and | believe that the Board should approve
t hat vari ance.

CHAI RPERSON GRI FFI S: Good. Thank you
very much

In addition, some of the subm ssions
al so went to the structure and how that is changing
in terms of the height, which | think is an
i nportant aspect of sonme of what was anticipated in
terns of the flexibility and the refinenment of the
desi gn that was presented early on

Secondly in terms of detrinent to the
zone plan and map, yes, the adjacent areas -- of
course, those are zoned differently; am | correct?

MR. SHER: Yes, but they are also
i nproved with buildings that were built under the
Urban Renewal Pl an and not --

CHAI RPERSON GRI FFI'S:  Ri ght .

MR. SHER: -- necessarily under the
zoni ng.

CHAI RPERSON GRI FFI S: Ri ght .

MR. SHER: The waterside wall, which

M. Parsons is famliar with because there's a case
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pendi ng before the Zoning Comm ssion, goes to a
hei ght of 130 feet in places.

CHAI RPERSON GRI FFI S: Ri ght .

MR. SHER: The \Waterside Towers
Apartments are 90 feet and zoned R5-D, if nenory
serves correctly, and then there's a lower-rise
el ement of that as well.

CHAI RPERSON GRI FFI S: Okay. And |
don't disagree with your statenent. I think in
addition, and | believe it came up in the previous,
which is pertinent to this, but this occupies
al nost a stand-al one site. It's difficult to say
it's adjacent to a l|ot of contacts, but creates
it's own contacts based on what you have said, one,
the uni queness of its shape, the w dening of the
avenue, but it stands independently at the base of
that square, which | think also goes to its
| essened or non-detrinment to the zone plan and map.

That being said, any other questions?
Clarifications?

[ No response. ]

CHAI RPERSON GRIFFI'S:  Very well. Thank
you very mnuch.

MR. GLASGOW This concludes the

applicant's direct presentation.
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CHAI RPERSON GRI FFI'S: Okay. Then let's

nmove on to Office of Planning, which has submtted
and has actually put together the great graphics in
their own report so that we can be refreshed as we
go through and had attached their previous report,
which | think was very hel pful, to review again.

So let me go to M. MGettigan, who is
with us, to summarize his report for us.

REPORT FROM THE OFFI CE OF PLANNI NG

MR. MGETTI GAN: Thank you, M. Chair
My nanme is David MGettigan from the Office of
Pl anni ng, and | was thinking of other words, since
you had given me that challenge, and | think that
we can say safely that even though there is a npat
around this, this is not a thespian fortress,
which, as | recall, sone other theaters in the area
t he Ofice of Pl anni ng did cal | t hespi an
fortresses.

Il think that it's inmportant -- ['II
just be very brief -- to express that the Ofice of
Planning is doing a mmjor planning in this area
We feel that Arena Stage is an inportant anchor to
this effort and to the revitalization of the
waterfront, and we strongly encourage the Board to

support Arena in its efforts to redevelop this area
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and revitalize our waterfront, which is an
i nportant goal of the city which the Ofice of
Pl anni ng has working diligently to further.

I want to note that these are
hi stori cal | andmar k  structures, and that the
solution is unique, provides a greater interface of
pedestrian environment to the theater and is going
to be an inportant part of the future of the
Sout hwest wat erfront.

CHAI RPERSON GRI FFI S: Good. Thank you
very much. And we appreciate that bri ef
rem ni scence of a previous case.

Any questions of the O fice of Planning
by the Board?

[ No response. ]

CHAI RPERSON GRI FFI' S: Any
cross-exam nation by the applicant?

[ No response.]

CHAI RPERSON GRI FFI'S:  Very well. Again
we thank you very nuch for a very conprehensive
first report, and then attached, the addition for
t he nodification.

We can go to -- of course, it has been
di scussed, it is in the record -- the Conmm ssion of

Fine Arts, which is Exhibit Nunber 25, and also is
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attached at Tab E from the applicant's subm ssi on,
and that was reviewed by the Board and we note
their support of the project.

ANC- 6D. Is there a representative of
t he ANC here today?

[ No response.]

CHAI RPERSON GRI FFI S: Not seeing any
present. They did submt their report tinely,
al though mstitled to the Chairperson Carol J.
Mtten, which may throw it out all together just on
t hat .

[ Laught er.]

CHAI RPERSON GRI FFI S: | believe that --
does this rise to the level, Ms. Mller? What is
up with the ANCs?

MEMBER M LLER: I need to look at it
again. | didn't realize it was that because it was
addressed to Ms. Mtten.

CHAI RPERSON GRI FFI S: Yes. Thank you
very much. We appreciate that.

The Advi sory Nei ghborhood Comm ssion 6D
at its regularly scheduled neeting on 9 June 2003
voted 3 to 2, one abstention, to support
application and nodification. The Conm ssion

continues to support the project as being a benefit
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to the community; therefore, ANC-6D -- it does not
directly outline what is a quorum for that ANC
Oh, I'msorry. It does.

MR. GLASGOW | think it does at the

end of the first paragraph.

CHAI RPERSON GRI FFI S: That's what |
| ooked right by. It looks like it can be granted
great weight, but we will ask themto resubmt for
the proper address and nove on from there. Of

course, that is a bit of hunor for the record.

Anyt hing else? W do have a letter

from the council nenmber of Ward 6 -- a lot of
m sinformation out there -- also addressed to M.
Mtten, but is in support of the -- and I'm sorry |

ski pped over that first, which was Exhibit Nunber

23 -- in support of the project.
Okay. That is from my notes to M.
Mtten or nysel f al | the submi ssions from

governnment agencies. Are you aware of any other?
MR, GLASGOW No, I'm not aware of any
ot her.
CHAI RPERSON GRI FFI'S: Okay. Very good.
There is no request for party status. | think at
this time, we can ask for anyone present as persons

to give testinmbny can conme forward either in
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support or in opposition.

[ No response.]

CHAI RPERSON GRI FFI S: Not seeing anyone
present today wanting to give testinony, we can
nove on to the | ast question of the Board, if there
are any cl osing renmarks.

MR. GLASGOW M. Chairman, because of
the tinmefranes that we're operating under and an
upcom ng board of directors neeting for the Arena
Stage, we would like to get a bench decision and a
sunmary order if that's possible. W believe that
we have fully met the burden of proof and have gone
out, reached out to the comunity and to the
council nmenmbers and worked with the Office of

Pl anning, the Comm ssion of Fine Arts on this

pr oj ect .

That concl udes ny cl osing statenent.

CHAI RPERSON GRI FFI S: Good. Thank you
very much

| think it best to deliberate under a
notion for application, and | would so npove

approval of 17033 of the Washington Drama Society,
Inc., and that is for a nodification wunder a
vari ance fromthe building height requirenents that

are listed in Section 930 which would permt the
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redevel opnent of the existing theater at pren ses

1101 6th Street, Southwest, and | would ask for a

second.

MEMBER ETHERLY: | second that, M.
Chai r.

CHAI RPERSON GRI FFI'S: Thanks very nuch,
M. Etherly.

Of course, as docunented, this is a
nmodi fication to a previous order, 16933-A. | think

the test was obviously met and the burden of proof
for the variances first, and | think we can rely
and have referred back to the tests that created
its uni queness or practi cal difficulty and
established that there was no critical inpairnent
to the zone plan and map.

I find in this <case bringing the
nodi fication for the height also to fall wthin
t hat with t he addi tion of t he practi cal
difficulties of making this pursuant to the design
as presented a reality of a dvelopnent project,
and that neaning there are several aspects that
have changed -- one, the addition of space and
capacity for the acoustical separation vertical
from one of the new proposed theaters and the

residential portion; also the fact that there is a
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-- the structural design devel opnent com ng to what
it is has increased sone of the requirenents of the
height itself, and also granted on the testinony
that we have heard today in ternms of the
livability/useability of the residential units, in
order to increase their function and also the
function in terns of the square footage space,
light and air, | think is an inmportant criterion
for any residential wunit. I think the test and
burden has been proven.

I also noted in the application that
the essence of the increase of height that goes to
the residential does not increase the density, but
rather just increases the utilization of space for
the residential. Il think it's an inportant
conponent to factor into the deliberations as we
woul d | ook at inpacts or -- well, inpacts and what
it would bring out.

It is, in fact, essentially the sane
animal as we saw before regarding the units
t henmsel ves and the count, and it has been testified
today that they are pursuing the 21 units, which
obvi ously, in this neighborhood, in the area, would
not inpair the zone plan or nap.

That being said, other coments? Yes,
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M . Zai dan.

MEMBER ZAl DAN: I will say that as |
was beginning to read through this last night, I
had some initial concern because of this Board's
kind of struggle to work through variance cases
where the project is trying to provide better
quality apartnents and those are tied to the
vari ances. | think we have been struggling with
t hose issues as of |ate.

But again, as | read through the
materials, | think this is one of those variance
cases where it turns on a confluence of factors,
that being the historic preservation issues, the
acoustic requirements stemm ng from the program of
the project, and | think we would be rem ss not to
consider the benefits of this project to the
redevel opnment of the Southwest waterfront. So |
woul d be happy to vote in favor of the notion.

CHAI RPERSON GRI FFI S: Excel | ent .

That brings to mnd also what M. Sher
brought up -- | believe it was his testinmony --
that tal ked about the constraints and, as you say,
the confluences of the practical difficulties
actually at a point <could have rendered this

non-useable for the existing wuse, which goes
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directly to the tests for zoning relief.

MEMBER ZAl DAN: el |, or t he
conmbi nation of the theater use and the residentia
use.

CHAI RPERSON  GRI FFI S: Ri ght. Ri ght.
VWhich was established first, and then today as
attendant to --

MEMBER ZAl DAN: Ri ght.

CHAI RPERSON GRI FFI'S:  Very wel | .

O hers?

MEMBER ETHERLY: M. Chair?

CHAI RPERSON GRI FFI' S:  Yes.

MEMBER ETHERLY: I will just note very
briefly on the issue of FAR, | nean, once again,
just a wonderful job to the entire team As a

former resident of that part of the city, the
effort to maintain integration between the theater
structure and the surrounding conmmunity is really
to be comended because we have a structure that |
think is going to invite people in, not only as
patrons of the theater and the productions there,
but also just froma visual standpoint, and | think
that's very, very inportant.

Il will also note, as we talk about the

| ot occupancy issue as it relates to the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

86

residential conponent, once again as a forner
resident of that community, | used to live in a
residential property near the theater that was
housed -- wused to house actors affiliated wth
productions at the theater and oftentinmes we forget
that those people are for a short period of tine
going to be nenbers of the comunity as well, and
to have them integrated into the project as you
have done | think is absolutely a wonderful step
forward because it continues that tradition of
bringing that residential conponent to the District
even if it's only for a tenporary tine. It's just
a wonderful project all around, M. Chair.

CHAI RPERSON GRI FFI S: Good. Thank you
very much, M. Etherly.

Very well. Any other comrents?

MR,  GLASGOW M. Chairman, | just
wanted to nmake sure that we continue to have the
flexibility that we had in the prior order, that
that's part of this notion for the -- the design of
the buildings my be approved by HPR or Conmmi ssion
of Fine Arts. Just reiterate that.

CHAI RPERSON  GRI FFI S: I t hink that
woul d stand. | mean, ny assunption is that this is

a nodification of the previous and that which is
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attendant to the previous order would go with this.
If that is the understanding of the Board, that's,
in fact, what we will deliberate in the notion that
is before us.

So if there are no other coments to
deli beration of the notion, | would ask for all in
favor signify by saying aye.

[ Chorus of ayes.]

CHAI RPERSON  GRI FFI S: And opposed?
Abst ai n?

[ No response. ]

CHAI RPERSON GRI FFI S: Very well. e
can record the vote when Ms. Bailey is ready.

MS. BAI LEY: The vote is recorded as
five, zero, zero to approve the application
Motion mde by M. Giffis, seconded by M.
Et herly. M. Zaidan, M. Parsons and Ms. Mller
are in support. That is, in addition, to continue
the flexibility as previously granted in the
previ ous order.

Did we say a summry order, M.
Chai rman, or have we gotten to that point?

CHAI RPERSON  GRI FFI S: I have no
objection to making the nodification order a

sunmary order unless other Board nenbers feel
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differently.

[ No response.]

CHAI RPERSON GRI FFI S: Very well. I
guess we can issue a sunmary order on this.

Anyt hi ng el se, then?

MS. BAILEY: No, sir.

CHAI RPERSON GRI FFI S: Good. Thank you
all very nmuch. Thank you all wvery nuch. Oof
course, it goes w thout saying the nodel has to say
here for the record and it wll animte our
executive board room quite well. Thank you all
very much. Enjoy the afternoon.

If there is no other business for the
nor ni ng?

MS. BAI LEY: The slide presentation,
did we want a copy of that, M. Chairman?

CHAI RPERSON GRI FFI S: Wul d you have a
hard copy of the Power Poi nt?

MR. GLASGOW we wll make that
avai |l abl e.

CHAI RPERSON GRI FFI S: Excel | ent. We
can bring that in the record, which is an excell ent
poi nt .

Anyt hi ng el se?

[ No response. ]
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CHAI RPERSON GRI FFI S: Very well. Then

we can conclude the norning session of the 8th of
July, 2003.
[ Wher eupon, at 11:45 a.m, the hearing

recessed and reconvened at 1:15 p.m]
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A-F-T-EFR-NOON S-E-S-S-1-O-N
[1:15 p. m]

CHAI RPERSON GRI FFI S: Okay. |  woul d
ask that the hearing please cone to order, and with
that, this is the 8th of July, 2003, and | bid
everyone good afternoon. This 1is the public
hearing before the Board of Zoni ng Adjustnent. (%%
name is Jeff Giffis, Chairperson. Wth me today
is M. Etherly, also Ms. Mller. Representing the
Nati onal Capital Planning Comm ssion is M. Zaidan,
and representing the Zoning Conm ssion with us this
afternoon is M. Parsons.

Copies of today's agenda are avail able
for you. They are |ocated close to the door where
you entered into the hearing room

There are several things that | just
need to run through very quickly briefly. First of
all, all hearings before the Board of Zoning
Adj ustment are being recorded; therefore, we ask
several things of you. If you would, fill out two
w tness cards before comng forward to speak to the
Board. Those witness cards go to the recorder
sitting on the floor to ny right, and I would ask
that people introduce thenselves for the record

with their nane and al so their address.
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The order of procedure this afternoon
for the special exception and variances wll be
first the witnesses and testinony of the applicant;
second will be government reports attendant to the

application; third would be the ANC reports; fourth

will be persons or parties in support of the
application; fifth will be persons or parties in
opposition; and sixth, finally we will have closing
remarks by the applicant. Cr oss-exam nation of

witnesses is permtted by the applicant or parties
in the case. The ANC within which the property is
| ocated is automatically a party in the case.
Pl ease pick up an agenda if you wonder where you
are as we will rip through our norning schedul e.

Pl ease be aware that all proceedings
before the Board of Zoning Adjustment are being
recorded, so there are several things attendant to
t hat .

First of al |, I woul d ask that
everybody turn off any cell phones or beepers at
this time so we don't disrupt any of the
proceedi ngs. Also | would ask that people refrain
from any disruptive noises or actions in the
hearing room also so we don't have any undue

di sruptions of our proceedings.
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Additionally, as all public hearings
are being recorded, anything you say nmust be said

into a m crophone and that m crophone should be on.

O herwise, it is not part of the record and
therefore could be or will not be deliberated on.

When coming forward, please fill out

two wi tness cards. Wtness cards are |ocated at

the table where you entered, they are also |ocated

at the table in front of us. Those two witness
cards go to the recorder. The recorder is sitting
to my right. That wll make sure that your

statenments, as substantive and inportant as they
are, will actually have your nane attached to them
When com ng forward, have a seat, and you wll
need to turn a mcrophone on and speak into the
nm crophone.

I would ask that the first tinme when
you address the Board, if you would give your nane
and your address, and that way, the recorder wll
have a good record of who is speaking.

The order of procedure for special
exception and variances is, first of all, we have
statement and w tnesses of an applicant. Second,
we have governnent reports attendant to the

appl icati on. Those include such reports from the
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O fice of Planning, Departnment of Transportation
and any other subm ssions that would be required
are in the record. Third, we will have the report

fromthe Advisory Nei ghborhood Comm ssion. Fourth,

we woul d have persons or parties in support. Fifth
will be persons or parties in opposition to the
application. Sixth, finally we wll have closing

remar ks by the applicant.

Cross-exam nation is permtted by the
applicant and parties involved in the case. The
ANC wthin which the property 1is Jlocated is
automatically a party in the case.

The record wll be <closed at the
conclusion of each case except for any nmaterial
that is specifically requested by the Board, and we
will be specific as to what is to be submtted and
when it is to be submtted into the Ofice of
Zoni ng, upon which receipt has been verified, the
record would then be permanently closed and no
other information would be accepted into the
record.

The Sunshine Act requires that this
Board conduct all cases in the public and open to
the public. The Board may, however, consistent

with its rules of procedure and the Sunshine Act,
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enter into executive session. That would be for
pur poses of reviewing the record or deliberating on
a case.

The decision of this Board in contested
cases nust be based exclusively on the record which
is created in our public hearings, and therefore we
ask people present today not engage Board nenbers
in conversation so the appearance of not basing our
del i berations on the record is not made.

W wll mke every effort -- let ne
al so ask people present if they would turn off al
their cell phones and beepers so we don't have any
di sruptions as we proceed.

W will make every effort to conclude
the first cases in a tinmely manner. The second
case, we have stated that we may need to go beyond
six o'clock, but I wll update the schedule as we

get close to the six o'clock |evel.

At this tine, that Board will entertain
any prelimnary matters. Prelimnary matters are
t hose which relate to whether a case will or should

be heard today, such as request for continuance
post ponenments, or w thdrawal of cases, and whet her
proper and adequate notice of a case has been

pr ovi ded. If you are not prepared to go forward
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with a case today or you believe that the Board
should not proceed with one of the cases on our
agenda, now is the time to bring that to the
attention of the Board and you can do so by com ng
forward and having a seat in front of us.

If there is no indication of that, |
would ask staff if they have any prelimnary
matters for the Board at this tine.

MS. BAI LEY: Menbers of the Board, M.
Chai rman, good afternoon.

CHAI RPERSON GRI FFI'S:  Good afternoon.

MS.  BAI LEY: There are prelimnary
matters; however, they are case-specific and the
parties are not here at this time, M. Chairman, so
the prelimnary matters would be dealt with better
at the time the case is call ed.

CHAI RPERSON GRI FFI S: Excell ent. Thank
you very nuch. And a very good afternoon to the
O fice of Zoning staff with us today, M. Bailey
and al so M. My.

Wth that, then, why don't we call the
first case in the afternoon.

APPL| CATI ON OF HOMRD UNI VERSI TY HOSPI TAL
17035 ANC-2C

MS. BAI LEY: And that is of Howard
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University Hospital, Application Nunmber 17035,

pursuant to 11 DCMR 3103.2 for a variance fromthe
| ot area requirenents under Subsection 401.3, to
all ow the conversion of a vacant building formerly
used as a clinic into an eleven-unit apartnent
house. The property is located in the R-4 District
at prem ses 915 Rhode |Island Avenue, Northwest,
Square 364, Lot 839.

Pl ease stand to take the oath.

[ Wtnesses sworn.]

CHAI RPERSON GRI FFI'S:  Good afternoon.

MR. JOHNSON: Good afternoon.

CHAI RPERSON GRI FFI S: First, if you
woul d, just touch the base. There's a button
t here. Perfect. If you wouldn't mnd just

i ntroduci ng yoursel f.

MR.  JOHNSON: M . Chairman, nenbers of
the Board, ny name is Edward Johnson. | am
president of Edward M Johnson & Associ ates
Architects and Planners |ocated at 3612 12th
Street, Northeast, Washington, D.C., representing
Howard Uni versity Hospital.

MS.  ASHTON- SCOTT: My name is Tia
Ashton-Scott, |'m one of the architects at Edward

M Johnson & Associ at es.
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CHAlI RPERSON GRI FFI'S: Ckay. Very quick

but a prelimnary matter that's of sonme inmport, you
are before us and as advertised properly for the
correct anount of tine a variance from the | ot
occupancy requirenments wunder 401.3 which would
all ow the vacant building to be converted into the
nunber of wunits apartnment building that you are
proposi ng, which is eleven.

VWhat canme up in our review and also
with Corporation Counsel's input is Section 330 and
Section 330.5 that indicates that the follow ng
uses shall be permtted as a matter of right in the
R-4 District, and that's Section 330.5(c) indicates
that the conversion of a building or other
structure existing before My 12th, 1958, to an
apartment house as |limted by 350.4(c), which goes
to the lot area and 900 units -- or 900 square feet
per unit. W're fully understanding the 900 square
feet, but the issue is, is it your ability today to
indicate that the building or structure existed
before May 12th, 1958?

MR, JOHNSON: M. Chairman, we've got
some confusion associated with the site. We have
pursued the review of records provided to us by the

hospital and the university, and we find draw ngs
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t hat were devel oped '57, '58. We have an occupancy
permt for '59. The District has not been able to
provide us with a copy of the record show ng that a
building permt was granted in '58 or '59.

CHAI RPERSON GRI FFI S: What drawi ngs do
you have from'57?

MR, JOHNSON: ['m sorry. Fifty-eight.
We've got drawings and not even a full set of
construction draw ngs, but we were given sone bits
and pieces of drawings by the university. We' ve
never been able to solicit a docunent from the
hospital, the university or from the District

Governnment that identifies specifically that it was

actually finished in '58. We believe it was, but
we're not sure, and the District is still
sear chi ng. As a matter of fact, the npbst recent

attenmpt has been to pursue a storage facility in
Suitland, Maryland, to identify potentially when
this building was built.

There i's anot her conplication
associated with this site as well, this 4,857
square-foot site, and that is at the northwest
corner of the existing parking lot is a piece of
| and that was shown to be outside of the hospital's

ownership, so we approached Public Space, and
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Public Space said that's not true, it belongs to
the hospital. We approached the Department of
Housing & Community Devel opnment, and they said,
yes, it does, it belongs to the hospital. And for

months prior to our hearing today, we have been

under the inpression that this land was -- that
small triangle, which is about 25 feet -- | mght
point -- it's indicated in the 8-1/2 by 11

docunents that you have.

We have been told on nunmerous occasions
by DHCD personnel that that was owned by the
hospital, and nost recently we found it isn't, so
now we've turned over the request from DHCD to the
university's lawers to go and lease it and work
out the details of this ownership with that piece
of | and.

So we've got two issues here. We have
never been able to solicit and secure from the
government a factual building permt when this
building was built, even though we believe it was
built in '58, and we're still trying to resolve
that corner that the university has -- the hospital
has used from its inception of the ownership of
this building as its parking lot, and until we

began to do our own research, we --
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CHAI RPERSON GRI FFI S: And that portion

was part of the calculations of the square footage
of the lot?

MR. JOHNSON: Yes.

CHAI RPERSON GRI FFI S: Ckay. And what
was the date on the certificate of occupancy, do
you know?

MR.  JOHNSON: Fifty-nine. | don't
remenber the exact date, but '59. We provided a
copy of that with our submttal. So they had an
original docunment approved in '59. The hospita
secured a second certificate of occupancy in 1983.

So there have been two, basically for the sane
uses, a community nedical facility.

CHAI RPERSON GRI FFI S: The trepidation
| think, of the Board -- we don't |ook for these
things to happen, but the trepidation for us, if it
was a section which just created another area
vari ance, frankly the Board would anmend the
application and nove on. The difficulty arises out
of the fact of if you don't come in conpliance with

330.5, then it changes the nature of the relief

sought to a wuse variance. A use variance, of
course, is the highest threshold to prove before
the Board, and frankly |1 don't wsh that on
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anybody. But nonetheless, that is what we would be
bound i n hearing.

So et me  hear from Board and
Cor poration Counsel how they would |like to proceed
on this.

MEMBER ZAl DAN: Well, | was just going
to state -- well, it seens |ike we have kind of
i nconcl usi ve evidence, although what evidence we do
have is leading us to building being established
after '58, which puts wus in an unfortunate
situation where the applicant. So |I don't know if
-- unless M. Parsons has a different take.

COWM SSI ONER PARSONS: M. Johnson, in
your experience, how Ilong would it take to
construct a building of this size in 19587

MR. J OHNSON: Probably about nine
nont hs.

COW SSI ONER PARSONS: And t he
certificate of occupancy is dated what nonth?

MS. ASHTON- SCOTT: The date was
January.

COW SSI ONER PARSONS: January. So
could we conclude from that that the building
permt may have been issued prior to May 19587

VR. J OHNSON: I t hi nk that's - -
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possi bly, yes. | mean, it's possible, but | can't
say factually. Yes, it's possible.

COW SSI ONER PARSONS: Well, it would
seemto ne if that was the case, that the draw ngs,
the design of this building was Bbased on
regul ati ons that may or may not have existed prior
to May 1958.

MR. JOHNSON: Ri ght.

COW SSI ONER PARSONS: And | would be
persuaded, then, if there was a building permt
issued prior to that tinme, that it was based on
those regulations and not the regulations that
fol | owed.

MR.  JOHNSON: Well, one thing | find
very interesting about this building, even though
it was built prior to the inplenentation of the
zoning regulations, there were sone visionary
deci sions made about this building, one of which
was to provide handicap access, which obviously
wasn't required in 1958. You can walk directly
into the building from the ground floor with a
slight handicap ranp. I'm sorry -- it wasn't
called a handicap ranp then; it's just a matter of
having a slight ranp carrying you into the ground

floor.
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In addition to that, this three-story
building had an elevator at the south end. I n
addition, it has two fire stairs, one at the
nort hwest corner and one at the southwest corner
directly adjacent to the entrance to the building.
So there were sone visionary decisions nade in the
original design of this building, and obviously,
al though it exists now in an R4 zone, it does not
follow the configuration of single-famly rowtype
structures because it's approximately 40 feet w de
and 80 feet deep, which is several tinmes the size
of a conventional row house or townhouse as we
characterize them today, and a nunber of parking
spaces were provided directly to the rear, and
par ki ng was provided adjacent to the west exterior
wall of the building which we even show in our
renderi ng.

However, having subsequent discussions
with M. MGettigan in Ofice of Planning, that
area to the right of the -- to the west of our
bui l ding adjacent to the current public alley is
now a planted area, so parking cannot be provided
al ong that plane.

So ironically, a lot of decisions were

made about the configuration of this building that
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predated zoning that really do conformto not only
zoning, we believe the current relief sought, but
also to current building code regulations. It's
basically a twelve-inch exterior skin building with
a brick face and an eight-inch block, the floors
are concrete supported on steel joist.

So it obvi ously does not conform
typically to what is done in single-famly rowtype
structures, but does conform to what is being
devel oped as a community health facility.

It is also very wunique in the sense
t hat when you consider an R4 zone, this is a very
unusual square in the sense that you have four
buildings on two entire square city blocks, you
have four buildings, five |and uses, a church, Shaw
Juni or High School, the YWCA, which is primarily a
117-unit apart ment bui I di ng, efficiencies and
single bedroons with baths, and two |arge open
space areas directly to the west of shaw, which is

CHAI RPERSON GRI FFI S: Okay. Before we
go too far into the nmerits of the case, let's
figure out what you are actually proposing to
def end or present.

Ms. MIler.
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MEMBER M LLER: | just want to suggest

that nmaybe we ought to continue the case because
we've heard that D.C. is still 1looking for the
building permit and it nay be in Suitland, and if
we got the building permt, we wouldn't need to
specul ate about the date and the application of the
regul ati on.

CHAI RPERSON GRI FFI S: Ckay. There is
anot her vehicle, too, is to briefly enmploy, for
instance, an architectural historian that m ght do
t hat ki nd of research.

But M. Par sons brings up an
interesting point. If we're |looking at the
begi nning of 1959 where a certificate of occupancy
was granted, then if we, as | think the Board would
be so inclined to do, is look at what the perm:t
date is as the substantiation of an existence of
this project before the May 12th, 1958, which goes
to how one mght vest the project, too, if there
were currently zoning changes comng, it would be
pulling a permt under current conditions and you
woul d be vested wunder <current, so as the new
regul ati ons canme through, you would not be under
those regulations, if we |ooked at that, it seens

to have sonme pertinence to an eight-or nine-nonth
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construction period that would put it within the
real m of conplying with 330.5.

Let's see if Corporation Counsel has a
brief opinion on that. Two options.

MS. NAGELHOUT: Well, | agree with what
|"ve heard the Board say so far, both M. Zaidan
and Ms. Mller. The reg is fairly clear. It says
the conversion of a building existing before My
12th, 1958. So whatever the Board finds as
substantial evidence of that is what the applicant
woul d need to provide.

| would note, too, that | think you
have a parking issue given that the ownership of
this triangle is in doubt. They will not be able
to provide the required parking as well. So that's
anot her reason they mght want to postpone, to
clarify that issue.

MR. JOHNSON: Can | address that?

CHAI RPERSON GRI FFI'S:  Yes.

MR.  JOHNSON: I mght want to nention
-- no, not mght -- | would like to nention that
there has never been a question about the use of
the parking at the rear of the building by the
governnment before the hospital. It only becanme an

i ssue because, in doing our research, we brought it
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up. And even now, it's not an issue with the
Department of Housing and Comrunity Devel opnent;
t hey have only suggested, well, since we can't find
anything in the records, let's create sonething
official in the records. So it's really an unusua
set of <circunstances that are influencing this
pr oj ect .

I have a question, especially about
this issue of the permt. Suppose we can't find
it? Suppose the city can't find it, rather. Then
what? All we have as a matter of record is the
certificate of occupancy.

CHAI RPERSON GRI FFI S: I think that's a
good question. | think that what | understand sone
Board nmenbers' opinion is there needs to be a few
nore avenues exhausted to try and establish that,
and | think it's being done for your benefit, and
that is so, one, the Board can be absolutely clear
that you do come under 330, and also that you are
not to be before us for a use variance.

I think the Issue wth par ki ng,
al though we wunderstand the uniqueness and the
particul ar aspects of that, it still, as our
attorney has just noted, would still be an issue

that we woul d have to address as that parking would
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be essentially provided off site unless there was
an ownership or you were able to acquire that part
as part of vyour wunderstanding w th whoever has
actual title to it.

MR.  JOHNSON: Let ne make sure |
under st and. If the university noves forward and
enters sone |egal agreenment with the Departnment of
Housi ng associated with the parking, does that then
beconme a non-issue? Because that's where they are
now, working on an agreenent with the use of that
triangul ar space.

CHAI RPERSON GRI FFI'S:  Yes. It would be
my understanding if there was a | ease agreenent for
the use of that for the parking, yes. But t hat
would be -- if we went forward now, we would have

to ask for that and we woul dn't have t hat.

MR.  JOHNSON: Ri ght . | understand. I
under st and.

CHAI RPERSON  GRI FFI S: Because that's
just going to be -- if ny menory serves, it's a

speci al exception to provide accessory parking, is
that correct, in the R-47?

MS. NAGELHOUT: I think so. Il would
have to check the --

CHAI RPERSON GRI FFI S: Yes. | mean, the
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burden is not there and | think the test goes
nostly that it's provided and it's adequate, |eased
with a binding agreenent.

Let me hear from other Board nenbers.
Let's wap this up so we give clear, firmdirection
on what we're doing.

MEMBER ZAl DAN: Well, | agree with M.
Parsons in the sense that if we could get
substantial evidence that the permt was pulled
before '58, we would be fine, but we don't have
concl usive evidence of that right now, and the only
concl usive evidence we have is a Cof Oin '59, and
that would put them into a use variance process.
So | think it would really help the applicant out
if they could exhaust that search for the permt
and see if we could establish it before '58. Do
you understand the position we're in?

MR. JOHNSON. Ckay. If we find it --

MEMBER ZAl DAN: I mean, the only

substantial evidence we have right nowis a C of O

in '59.

MR. JOHNSON: Right. Okay.

MEMBER ZAIl DAN: The threshold is My
12, '58. So if we said, okay, well, we'll go ahead

and just accept the C of O as the date of when the
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permt was -- or the date of when the building was

occupied or built, then we're stuck in the use

vari ance process. | mean, that's kind of my view
on it.

MEMBER ETHERLY: Let me ask -- I'll ask
my colleagues first, and then | may come to M.
Johnson.

Did any of ny colleagues find the C of
Oin their folder?

MEMBER  ZAl DAN: I t hi nk it was
referenced in the report.

MEMBER ETHERLY: Just referenced in the
report?

M. Johnson, are you aware of a C of O
-- I"'msorry. Do you yourself have a copy of that
Cof Othat we've talked a little bit about or that
was referenced in the Ofice of Planning report?

MR. JOHNSON: Yes, we do.

MEMBER ETHERLY: Okay. That m ght be
hel pful to provide.

M. Chair, | was inquiring of the
applicant's representative if they could provide a
copy of the certificate of occupancy --

CHAI RPERSON GRI FFI'S:  Ri ght.

VMEVMBER ETHERLY: -- that we have been
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referenci ng because it doesn't appear to be in our
file and they indicated they do have it in their
of fice.

MEMBER ZAl DAN: On C of Os, is it
referenced when the permit was issued or any kind
of back reference |ike that?

MEMBER ETHERLY: No.

MEMBER ZAl DAN: No? That's
unf ortunate.

CHAI RPERSON GRI FFI S: ' m sorry. | was
| ooking for the actual case file to see if it was
in here.

Okay. Others?

MR.  JOHNSON: May | ask a question? |
want to be sure I'm noving in the right direction
when | | eave here.

CHAI RPERSON GRI FFI'S:  Yes.

MR.  JOHNSON: If we find it, then we
cone back with our case as currently structured?
That's assuming we have an agreenent wth the
District for the corner triangle.

MEMBER ZAl DAN: That's also assum ng
that the permt shows that you pulled the permt
before May 12th, 1958.

MR, JOHNSON: Okay. Now, suppose we
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don't find it? How do we then -- how should we
proceed?

CHAI RPERSON GRIFFI'S: We're going to do
this. We're going to set this for a new date and
we're going to give you a certain anount of tinme to
get that in.

MR. JOHNSON: Ckay.

CHAI RPERSON GRI FFI S: And then if it's
not found, we're just going to suggest a brief neno
for the record of what you have done to exhaust
t hose. I would suggest that if they don't find it
in Suitland, that, in fact, there's a coupl e other
resources in the city where you can find things,
and perhaps even a call just to one of the
architectural historians that does that kind of
research for their references, and see, if you have
a good summer intern in your office and send them
down for a day to plow through all of those fun and
fasci nati ng docunents.

Of that nature, just a neno that it
wasn't found, we can proceed. | don't think we
have a huge difference of noving ahead with this,
but this affirmative substantiation would be
appr eci at ed.

MR. JOHNSON: Sur e.
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CHAI RPERSON GRI FFI S: So what | would

like to do is look at the schedule for this. (Y
Bai |l ey, what does the afternoon of the 22nd | ook

like to you?

MS. BAI LEY: The 22nd of July, M.
Chai r man?

CHAI RPERSON GRI FFI'S:  Yes.

MS. BAI LEY: Do you want to add the
case there, M. Chairman? It would be the third

case in the afternoon.

CHAI RPERSON  GRI FFI S: That's one
proposal, or we put it the first case in the
afternoon of the 29th just to |liven up that day.

MR.  JOHNSON: That would be hel pful to
me. |'m supposed to be here all day on the 29th.

CHAI RPERSON GRI FFI S: On the 29th.
Then there it is. Not hing wong with setting the
appeal a little bit later in the afternoon.

IVS. BAI LEY: M. Johnson, do you
bel i eve you can get the information by that tinme?

MR. JOHNSON: \Which date?

MS. BAI LEY: The Board has suggested
July 29th, but we would need it at |east a week
before then, or at least a couple of days before

t he 29t h.
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MR.  JOHNSON: Yes. Yes.

CHAI RPERSON GRI FFI S: In which case
what we would ask -- well, as soon as you find
sonething out, put it in the record and then we'll
be ready to go.

MR. JOHNSON: Ri ght.

CHAI RPERSON  GRI FFI S: O herwi se, the
ot her aspect is to update tinely enough before the
29th, that you will have an opportunity to speak to
the Ofice of Zoning staff and can run through sone
scenarios so that -- | nmean, |'m not predicting
what might or mght not happen, but if there are
any peculiarities, they are very well versed in
reviewing all of the applications and what wll
need to be taken care of, in which case when we see
you on the 29th, we'll be ready to go and not waste
your time, frankly, having to deal wth other
i ssues  of this nature, which we absolutely
apol ogi ze for, but our hands are very tied wth
t his one.

So is that clear?

MR. JOHNSON: Sure.

CHAI RPERSON GRI FFI' S:  Okay.

MR.  JOHNSON: Under st and. Yes, sSir.

Ti ne. Tinme for the 29t h?
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CHAI RPERSON GRI FFI'S: We're putting you

on the first in the afternoon. We call our
afternoon session at one o'clock, so | would
anticipate being close to that. | guarantee you
it's not before that, but it will be sonetine close
to it.

MS. BAI LEY: If it's possible, my we
pl ease have the subni ssion prior to that date so we
can send it to the Board, M. Chairman?

MR. JOHNSON:. Absolutely. Absolutely.

CHAI RPERSON GRI FFI S: Yes. Can we hold
that to the Wednesday before? So it would be the
Wednesday before, which is, Ms. Bailey?

MS. BAILEY: The 23rd, M. Chairman.

CHAI RPERSON GRI FFI S: The 23rd. So at
m nimum on the 23rd, if you would put into the
Ofice of Zoni ng, hopefully by m dday, an
indication of where you are and what you have
f ound, j ust an update if there is nothing
substanti ve. That's inportant because Board
packages go out and Wednesday, so the Board wl|
not see it if it doesn't get into the Ofice of
Zoning by then, in which case it wll be another
very working lunch session trying to figure out

what we're doing in the afternoon, which doesn't
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hel p you or us.

So the 23rd, and then we wll see you
on the 29th. Very well?

MR. JOHNSON: Thank you, sir.

CHAI RPERSON GRI FFI S: Thank you very
much. We apol ogize for this small glitch.

Ms. Bailey, anything else attendant to
this case?

MS. BAILEY: No, M. Chairmn.

CHAI RPERSON GRI FFI S: Thank you very
much.

Let's call the next case in the
af t ernoon.

APPL| CATI ON OF STEPHEN AND MEREDI TH PETERSON
17036 ANC- 2E
MS. BAILEY: That is Application Number
17036 of Stephen and Meredith Peterson, pursuant

to 11 DCMR 3104.1, for a special exception to allow
an addition to a single-famly row dwelling under
Section 223, not neeting the lot area and lot width
requirenents, the |ot occupancy requirenents and
the rear yard requirenents. The property is
| ocated in the R3 District at prem ses 1247 35th
Street, Northwest. It's also located in Square

1221 on Lot 73.
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Wuld you please stand to take the
oat h. Is there anyone &else in the audience
associated with this case?

[ Wtnesses sworn.]

CHAI RPERSON GRI FFI S: Good afternoon.
How are you? |If you wouldn't mnd just introducing
your sel ves and giving me your nane and address.

MR. PETERSON: I'"m Steve Peterson, 1247
35th Street, Northwest.

MS. PETERSON: And | am Meredith
Peterson, 1247 35th Street, Northwest.

CHAI RPERSON GRI FFI'S: I ndeed. That was
sonmewhat predictable.

We have one prelimnary matter on this.
The affidavit of posting the submssion to the
O fice of Zoning and to this Board was that it was
posted on July 1, which is seven days prior to the
public hearing, and it should have been posted by
June 23rd, 15 days prior to July 8 hearing date.
| s there any reason that that happened?

MS. PETERSON: Forgot.

MR. PETERSON: Kind of forgot, very
simply.

CHAI RPERSON GRI FFI S: Okay. It was

prom nently posted on the 1st?
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MR. PETERSON: Yes.

MS. PETERSON: Yes.

MR. PETERSON: Right on the front of

t he house.

CHAI RPERSON GRI FFI S: The issue -- and
I can tell you, this is a day for small
peculiarities in our regulations, | think, but
nonet hel ess, we have one here now al so. That's a

very inportant regulation for the Board and to
present any case. As you know or perhaps |istened
to the opening statenents, it's very inportant that
all these hearings happen in the open before the
publi c. Well, we need the public here if it's
going to be that.

The aspect of notification cones in two
forms. One is the letters that are witten out to
nei ghbors and property owners wthin a 200-foot
radius, and the second, which we found the npDst
substantial, 1is that of posting the property,
because oftentimes people don't read their mail as
it often comes with a great amount of junk, which
is understandable; however, a big orange placard
seens to grab people's attention.

| am going to hear from my Board on how

we would like to proceed with that. In not
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conplying with that regulation, we basically need
to set this off for proper notification and
reposting; however, on the other side, | think this
Board often sides with the idea if it's a very
contenti ous case and we have people showing up in
opposition, that there may not have been the
opportunity for all those in opposition or support
to have known. It seens we have a fairly heavily
wei ghed supported application, and | should also
state we don't deliberate and decide based on
popul arity contests and counting votes, but it's an
i ndi cati on of how much of the word got out. | also
note that you did present to the ANC and have done
sone al so community comruni cati on around the area.

So let nme hear from others if they
would like to proceed with waiving the requirenment
for the 15-day posting and accepting the seven days
prior.

MEMBER ETHERLY: M. Chair, | would
definitely echo your statenent of concern about the
failure to post for the adequate anmount of tine.
It is a very inportant requirenent.

| would be sonewhat anenable, however,
to still noving forward as the Chair did reference

Exhi bit Nunber 22, which we would conceivably get
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to if we were to nove forward in this case. The
Advi sory Nei ghborhood report of ANC-2E did note in
the text of its letter that the Petersons, and |I'm
paraphrasing, but that the Petersons should be
appl auded for working closely with their neighbors
and acquiring letters of support from them of
which | believe we have two in the record.

CHAI RPERSON GRI FFI'S:  Three.

MEMBER ETHERLY: Thr ee. Whi ch
indicates that there was indeed some affirmative
activity on the part of the Petersons to get the
word out, and especially, of course, to comrunicate
and interact with the ANC. That would give nme sone
confort here, M. Chair, with noving forward. I
think in the absence of |anguage to that extent, |
probably would be otherwi se amenable to postponing
action, but | think, given that |anguage, | would
be confortable noving forward.

CHAI RPERSON GRI FFI'S:  Very wel | .

MEMBER ETHERLY: Thank you, M. Chair.

CHAI RPERSON GRI FFI S: Thank you. Very
wel | said.

Is there any opposition to waiving
rul es of procedure for the posting at this tine?

MEMBER ZAl DAN:  No.
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CHAI RPERSON GRI FFI S: If there is no

opposition fromthe Board, | take it as a consensus
and wai ve the posting requirements needed for this
and let's proceed into this.

This is a special exception under
Section 223 for the proposed addition to the
single-famly home at 1247 35th Street, Northwest,
which is an R-3 residential zoned district. Let ne
just ask the Petersons.

You're aware of what the special
exception requirenments are?

MR. PETERSON: It has to do with the
| ot coverage, the anount of area that our house
covers on the property that we own.

CHAI RPERSON  GRI FFI S: Yes, sonewhat.
Al right. 1'mgoing to walk you through.

MR. PETERSON:  Okay.

CHAI RPERSON GRI FFI S: Let me let you
have additional opening statenment if you want to
describe briefly what you're doing and then I'm
going to ask you a |lot of questions so that we can
nove this al ong.

MR. PETERSON: That's fine.

Basically we have a small row house

that doesn't neet a |lot of the zoning requirenents
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as they are witten out. The house was built
pre-1900 based upon tax records, and the lot itself

is only eleven feet eight inches w de by 38 feet

deep.

Ri ght now, our coverage is over 60
percent as it was built. Wat we are seeking to do
is asmll in-fill addition in the back. There's a
wal kway that goes through our backyard. The
in-fill addition itself would be three and a half,
three feet -- what's the math? -- four inches by

ten feet long, and that's what we're seeking to do
as far as the work

CHAI RPERSON GRI FFI S: Excell ent. Thank
you very nuch

You brought up an interesting point in
your subm ssions about Section 404, and | wll
paraphrase it, but you said, "Wiay do we need to
cone down here?", which is always good to hear,
and, believe nme, we investigate that very quickly,
t oo, because if we can free up our schedule, so be
it.

| believe it was 404.4, in the case of
a building existing on or before May 12, 1958, an
extension or addition may be made to the building

into a required rear yard provided that the
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extension or addition shall not be |limted to a
portion of the rear yard included in the building
area on May 12, 1958.

You do cone in under that 404.4;
however, you have other non-conformties in Section
223, which is, | think, in nmy opinion, one of the
best sections of the zoning regulation as currently
done, allows for non-conformng single-famly
residences to put additions and alterations on
their property wthout having to come in for a
variance, neaning you have to establish a practical
difficulty, but rather comng in under a special
exception. So we actually spent sone tinme |ooking
at that and feel that you are correctly here and
correctly advertising the special exception.

Now, the special exception goes to
several things and they are fairly straightforward,
but in viewing your addition and also in any sort
of conversations or subm ssions from the adjacent
properties, are you aware of anything that the
addition will do to substantially adverse or affect

the use or enjoynent of abutting or adjacent
properties?

MR. PETERSON: No.

CHAI RPERSON GRIFFI'S:  Any of the |ight
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or air --
MR. PETERSON: The two properties that

are nost affected are 1249 and our nei ghbor --

MS. PETERSON: Twel ve-forty-five.

MR. PETERSON: Well, no --

MS. PETERSON: Nancy?

MR. PETERSON: Nancy's. On N Street.
MS. PETERSON: 422 N Street.

MR. PETERSON: She's on N Street. I
have her letter right here.

Both of them have no -- and they're the
letters |I'm sure that you have and that you guys
have received, Nancy MKeon and David Casira. Both
-- we have sat down with them they have | ooked at
the plans. They have no objections what soever.

CHAI RPERSON GRI FFI S: And which is the
one on t hat I's on t he addi tion si de?
Twel ve-forty-seven is Nancy?

MR. PETERSON: That's 1249 35th Street.

Davi d Casira.

CHAI RPERSON GRI FFI S: That's Davi d
Casi r a.

MR. PETERSON: Yes.

CHAI RPERSON GRI FFI S: Okay. And he

reviewed your plans wth you, he saw what 1is
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actual ly com ng forward.

MR. PETERSON: Yes.

CHAI RPERSON GRI FFI S: And he didn't
indicate or you are not aware of anything that
woul d curtail or adversely affect the privacy, use
or enjoynent of the neighboring properties?

MR. PETERSON: No.

CHAI RPERSON GRI FFI S: And is it your
testinony that the addition won't substantially
visually intrude on the character of this palatial
estate in Georgetown?

MR. PETERSON: No.

CHAI RPERSON GRI FFI S: That's nmy
characterization. That's not in the record, is it?

MR. PETERSON: No. I mean, we are
trying to nake it fit. We net with the -- or went
to the Od CGeorgetown Board --

CHAI RPERSON GRI FFI'S:  Ri ght .

MR. PETERSON: -- and went to them and
they were fine with the concept and everything
el se.

CHAI RPERSON GRI FFI S: Okay. Al so that
section goes to whether, you know, frankly if you
can see it fromthe street, if it's a huge visual

intrusion, which is an interesting open-ended word
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for wus to interpret. In denonstrating the
conpliance of this, the record shows sonme of that,
and there were subm ssions for our review of plans,
el evations, and that should be sufficient. There's
a plat also in.

Are there any questions of the Board at
this time for the applicant regarding their
subm ssi on?

MEMBER ETHERLY: Yes, M. Chair, just
very briefly.

Taking a |look at both the first-floor
plan and the second-floor plan, if I'mreading it
correctly, there will be one w ndow on the second
fl oor bedroom facing out, straight out over the
back patio, so to speak, correct, towards the
al l ey?

MR. PETERSON: Correct.

MEMBER ETHERLY: Okay. And no w ndows

on that side portion that would be facing towards

12497

MR. PETERSON: No.

MEMBER ETHERLY: Okay. And then the
same for the first floor. There will be a w ndow

into the kitchen, of course --

MR. PETERSON: Well, there will be a
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door to the kitchen

MEMBER ETHERLY: Door to the kitchen
Ckay.

MR. PETERSON: Correct.

VMEMBER ETHERLY: Okay. But no w ndows
on that side facing --

MR. PETERSON: No.

MEMBER ETHERLY: -

facing towards
1249. Ckay. Thank you.

Thank you, M. Chairnman.

CHAI RPERSON GRI FFI S: I's t here
fenestration on the adjacent building, 12497

MR. PETERSON: |s there what?

CHAI RPERSON GRI FFI S: W ndows on that
bui I di ng?

MR. PETERSON: No.

CHAI RPERSON GRI FFI' S:  Okay.

Any ot her questions?

[ No response. ]

CHAI RPERSON GRI FFI S: If not, let's go
to the Ofice of Planning, which is Exhibit Nunmber
23 in the record. It is recommendi ng approval.

You net with the Ofice of Planning,
showed them t he pl ans?

MS. PETERSON:  No.
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CHAI RPERSON GRI FFI'S:  No?

MS. PETERSON: No. Not that | know of.

CHAI RPERSON GRI FFI S: They recomended
approval anyway. Have you seen the Ofice of
Pl anni ng' s nmeno?

MS. PETERSON: No.

MR. PETERSON: No.

CHAI RPERSON  GRI FFI S: Vel |, not a
requi rement for us, but let's provide them with a
copy. It's well worth you taking a look at to
under st and.

MR. PETERSON: Okay.

CHAI RPERSON GRI FFI S: What they have
done is they have gone through and they | ook at the
application, they |ook at an area description, they
have existing zoning relief that's sought, then
they do an analysis, they actually do your
cal cul ati ons, and those were provided by the Zoning
Adm ni strator. It goes into lot area, | ot
occupancy, rear yard, side yard, and courts. And
then they go through the tests for relief, of which
their summtion recomendation is that you, in
fact, nmeet the test for special exception under
223, and | think -- | know | concur and | think the

Board -- | know the Board has also reviewed it.
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Are t here any statenments or
clarifications, di scussion on the Ofice of
Pl anning's report for the Board?

[ No response.]

CHAI RPERSON GRI FFI S: Okay. ' m not

going to avail you time to read it and review it

because it's in support. If it was not, | mght
give you that -- | would give you that tine.
ANC- 2E. s there a representative from

ANC- 2E here?

[ No response. ]

CHAI RPERSON GRI FFI S: Not seeing any
indication that there is, ANC-2 also recomends
approval of the application, Exhibit Number 22. I

note that they didn't establish what a quorum is,

but all seven comm ssioners were present, Sso we
assune that there was a quorum -- it was a |ong
nmorning with these this norning -- in support, and
as M. Etherly Dbefore read, they were very

inpressed with the anpunt of outreach and
conmmuni cation you had with your neighbors, which is
of substantial inport.

Any ot her comments on the ANC?

MEMBER M LLER: | just want to say that

this one | think does deserve the great weight.
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Congratul ati ons to Georget own.
[ Laught er.]

CHAI RPERSON GRI FFI S: That is one big

hur dl e.

[ Laught er. ]

CHAI RPERSON GRI FFI S: That bei ng done,
we wll afford the report from the ANC the great

wei ght which it deserves.

| have no other notes or understanding
that there are governnent agencies reporting on
this application. Are you aware of any other
agencies that reported on this application?

MS. PETERSON: No.

CHAI RPERSON GRI FFI S: Very well. l's
there anyone else here today to testify as persons
either in support or in opposition for Application
17036 of the Petersons, the Peterson addition?

[ No response.]

CHAI RPERSON GRI FFI S: Not seeing any
i ndi cati on that people are here, | will turn to you
for any closing remarks you m ght have. None are

required.
MR. PETERSON: No.
MS. PETERSON: No.

CHAI RPERSON GRI FFI S: Very well. We
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appreciate it. Thank you very nuch.

I will take any other discussion from
the Board at this tine. Il think it would be
appropriate to do that wunder a motion for the
application and deliberate on that. | would nove
for approval of Application 17036 of the Petersons
for a special exception to allow the addition to a
single-famly row dwel |l ing under Section 223. This
is non-conformng in ternms of |ot area and |ot
wi dt h and | ot occupancy requirenents, and also the
rear yard requirenents. It's hard to believe with
such a huge plot of |and; however, that's what it

is, and it is for the prem ses at 1247 35th Street,

Nor t hwest .
I would ask for a second of the notion.
COW SSI ONER PARSONS:  Second.
CHAI RPERSON GRI FFI S: Thank you very
much.

Just for the «clarification of the
record, of course |I'm making great fun of the snal
size of this, which is -- it's interesting, you
didn't need to give an address for this to know it
was in CGeorgetown.

But nonet hel ess, I think we have

fleshed out quite a bit the test of the special
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excepti on. As | see it, Section 223 is an
excellent relief for buildings that were built well
before the zoning regulations were enacted and, in
fact, npost of the buildings that are in existence
today in nei ghborhoods that we |like to wal k through
and say are sone of the best in the District are
not allowed to be built today because of our own
current zoning regul ati ons.

That being said, 223 gives the relief
for special exception of which this application is
strongly made and | would ask for the support of
the Board for this notion.

O her del i beration?

[ No response.]

CHAI RPERSON GRI FFI S: Not hi ng el se
being said, | would ask for all those in favor to
signify by saying aye.

[ Chorus of ayes.]

CHAI RPERSON  GRI FFI S: And opposed?
Abst ai ni ng?

[ No response. ]

MS. BAILEY: The vote, M. Chairman?

CHAI RPERSON GRI FFI S: Yes. Thank you
Ms. Bail ey.

MS. BAI LEY: The vote is five, zero
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zero, to approve Application Nunmber 17036. M.

Giffis mde the notion, M. Parsons seconded, M.
Zai dan, M . Etherly and Ms. MIller are in
agr eenent .

CHAI RPERSON GRI FFI S: Good. Thank you
very much, Ms. Bailey, and | would suggest that we
issue a summary order on this case al so.

MS. BAILEY: Thank you, sir.

CHAI RPERSON GRI FFI'S:  Very wel | .

Thank you all very much

MS. PETERSON: Thank you.

CHAI RPERSON GRI FFI S: Clear on what
j ust happened?

MS. PETERSON: | think we got it.

CHAI RPERSON  GRI FFI S: Okay. Yes.
We've actually passed and approved the special
exception. Good luck with you. Hopefully it wll
be done before the sumrer so it's enjoyable in the
fall. Have a great afternoon.

Qur next <case in the afternoon,
believe, if | recall correctly, we had indicated
t hat we woul d probably call at about 2:30. What |I'm
going to do is just take a quick break at this
poi nt . |'"m going to have staff see if everyone

involved is actually here. If so, we're going to
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call it as soon as everyone is assenbl ed.

[ Wher eupon, at 2:04 p.m, the hearing
recessed until 2:25 p.m]]

CHAI RPERSON GRI FFI S: Let's reconvene
the afternoon session. I understand that everyone
participating in the |last case of the day, Appeal
Nunmber 16998, is here and ready to proceed.

Ms. Bail ey.

MS. BAI LEY: M. Chairman, ny apol ogies
to the Board for the delay.

Appeal Number 16998 of Advi sory
Nei ghbor hood Conm ssion 5B, pursuant to 11 DCMR
3100 and 3101, from the adm nistrative decision of
David Clark, Director, Departnent of Consuner and
Regul atory Affairs, for the issuance of Building
Permit Nunber B425438 for the renovation of a
war ehouse for use by a community corrections
center.

Appel lant alleges that DCRA erred by
issuing the building pernmt as the proposed use
will allegedly be operated as a comunity based
residential facility -- a halfway house -- and
therefore in violation of the prohibition of new
residential use in a CM District pursuant to

Section 801.
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The property is located in the CM2

District at prem ses 2210 Adans Place, Northeast,

Square 4259, also known as Parcel 154/81.

M. Chairman, all the wtnesses were
sworn in previously. The Board last heard this
case on June 17th, 2002. I don't believe the

Wi tnesses need to be sworn in at this time again,
M. Chai r man.

CHAI RPERSON GRI FFI S: Thank you very
much, Ms. Bail ey.

Is there anyone here that's going to
participate in this case that has not been sworn in
previously, if you would just stand? Very well.
Not seeing any, let's get into this case.

First of all, I would like to take up
the notions that are before us. There are perhaps
five or six prelimnary issues for the Board to
entertain.

First of all, there is a notion from
I nt ervenor Bannum for a continuance of this, and
the Board has reviewed that, and in light of the
fact of -- actually two facts -- first of all, the
ability to have received a transcript in tinme we
bel i eve was anple but was not facilitated; secondly

and nost inportantly, we have a subm ssion of the
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notion which seens to render the notion to continue
fairly noot. So unless there 1is any other
di scussion from the Board at this time, then |
woul d nmove denial of the notion for a continuance
and ask for a second.

MEMBER ZAlI DAN: Second, M. Chairman.

CHAI RPERSON GRI FFI S: Thank you very
much.

Is there any other deliberation on the
noti on?

[ No response. ]

CHAI RPERSON GRI FFI S: If not, | can ask
for all those in favor signify by saying aye.

[ Chorus of ayes.]

CHAI RPERSON  GRI FFI S: Those opposed?
Any opposed? Abstain?

[ No response. ]

CHAI RPERSON  GRI FFI S: W have two
notions from -- one, DCRA, and also the Intervenor,
both the Appellee and the Intervenor in this case,
nmotions to -- let ne get themall in front of ne.

The motions for affirmation of the
deci si on and concl usions of the Appellant's case --
| know the Board has viewed these, would |ike sone

di scussion on this as we go forward. W also have
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a notion in opposition fromthe ANC with regard to
this notion for affirmtion.

Obviously the basis of the nmotion is
that the case was not made and therefore can be
rendered -- and decision be rendered by this Board
i medi ately and expeditiously, and perhaps as an
enticing element that is to the Board, | do believe
and know full well that we need to get into the
merits of this.

| believe in terms of this notion for
affirmation, first of all, that the case presented
by the ANC, although there were sone outside
factors that were brought into evidence that may
not go directly to the case and therefore not to
the deliberation, | found a substantial anount of
evidence that at its mninmum rai ses questions that
are appropriate for this Board to deliberate on
under this appeal.

| think, just to be succinct, | think
it would, in fact, prejudice the other participants
in this case if we closed the hearing now, and | do
not believe that it rises to the |evel of
di sm ssing the appeal at this point.

In the notion and di sagreement with the

notion for affirmation fromthe ANC, it is a fairly
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articulate outline of what was presented, of which
| believe all was, in fact, done, and, of course,
it is in the record and the Board is well aware of
it. So | would not support the motion to affirm at
this point, but I can hear from others.

COWM SSI ONER PARSONS: | concur wth
you, M. Chairman.

CHAI RPERSON GRI FFI S: Thank you very
much.

Is there any opposition to denying the
notions for affirmation at this point?

[ No response. ]

CHAI RPERSON GRI FFI S: Not hearing any
di scussion of opposition, | <can take it as a
consensus of the Board, then, and nove on to the
next .

| think the next would be, there is a
notion for the addition of the certificate of
occupancy into the record, and if |I'm not m staken
-- that's not what | want.

[ Pause. ]

CHAI RPERSON GRI FFI S: Ckay. I n order
to be very logical so the Board follows where |I'm
going, let us reference the exhibit nunbers of the

moti ons thenmselves, and that's the official record
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exhi bit nunmbers, which nmeans it's even all that
nore inmportant that | find them in some |ogical
order, which -- 1 just had that one. What is the

exhi bit nunmber on the subm ssion of the certificate
of occupancy?

MS. BAILEY: Sixty-two, M. Chairnan.

CHAI RPERSON GRI FFI S: Yes, 62 is the
exhi bit nunber. If we can pull that out and
briefly review it. The motion sets forth the
| i nkage between the certificate of occupancy which
was obtained and its linkage to the permt.

One statenent on the first page, of
course, says Bannuml s obtaining a permt here was a
necessary prerequisite to obtaining a certificate
of occupancy, linking and tying those two together,
whi ch argues the appropriateness of bringing them
all under a single appeal.

Both actions pertain directly to its
use of facility and the legality of its zoning.
The ANC representative is making the statenent that
these issues are both ripe for the Board's
consi derati on.

We did not have subm ssions from the
ot her participants in this case, so | would like to

take just brief and I would like to see if we can
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l[limt it to a five-mnute response to the notions
t hemsel ves.

First of all, we can start with DCRA's
representative.

Can you indicate that you have a copy
of this notion?

MR. RUSHKOFF: Yes, | do, M. Chair.

CHAI RPERSON GRI FFI'S:  Ckay.

MR.  RUSHKOFF: DCRA doesn't have a
problem with the certificate of occupancy being
part of the record in this case in order to nmake a
nore conplete picture. We think that bringing in
now an appeal as to the certificate of occupancy
may lead to the case drifting out from under us,
and that we may need to focus nore on that issue in
order to nake sure we get that one right. |'mjust
concerned that we started with an appeal from the
bui l ding permt.

I don't have any problem with including
sone things in the record that occurred after the
i ssuance of the building permt if it wll help
everyone understand all of the circunmstances, but
" m concerned that, as events proceed, that if we
anmend the appeal to include subsequent events,

that we're just going to make a m stake, because at
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this point, the whole focus of the case has been on
the issuance of the building permt and those
i ssues, which do overlap with the certificate of
occupancy issues, but |I'm concerned that there nay
be other issues raised by the certificate of
occupancy issuance that we just haven't had a
chance to prepare on.

CHAI RPERSON GRI FFI S: Vel | said. And |
think I would concur. If | understand what you are
saying, is you would advise the Board to accept the
certificate of occupancy as factual evidence but
not under appeal .

MR. RUSHKOFF: That's right, M. Chair.

CHAI RPERSON GRI FFI S:  Ckay.

MR. CAMARDO: Well, first of all, |
would like to say that once again, we haven't been
provided with copies of these filings. W weren't
provided with a copy of the opposition to our
notion to dism ss. ['"'m just hearing this for the
first time again, and it's quite typical throughout
t hi s whol e proceedi ng.

CHAI RPERSON GRI FFI' S:  Ckay.

MR. CAMARDO. We haven't seen a --

CHAI RPERSON GRI FFI S: Let's get to the

bottom of that, first of all.
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Is there a reason why this wasn't
served?

MR. TEMPLE: First of all, they are
being mailed to New York. I don't know why he
doesn't get t hem Secondl vy, there was no
opposition to his nmotion to dismss, so | don't
know -- that's not accurate. There was an
opposition to the District's notion for affirmance,
but --

CHAI RPERSON GRI FFI'S:  Ri ght .

MR. TEMPLE: That's the record. But
everything is being mailed directly to his office
in New York, the office that's on the docunent.

CHAI RPERSON GRI FFI S: Okay. And you
have the correct address?

MR. TEMPLE: | presune so. |It's the --

MR.  CAMARDC: M. Chair, | think |ast
time you indicated to us for the parties to
cooperate and for me to fax them down a copy of our
brief, our nmotion to dismss. | agreed to do that.

And, you know, courtesy would have it that prior
to the proceeding, you at |east give us a courtesy
copy of what he's doing, those who are traveling
down here. In the event of any surprise, you know

we need anple tinme and opportunity to --
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CHAI RPERSON GRI FFI' S:  Ckay.

MR. CAMARDO -- even see what's being
filed before | can even comment on it.

CHAI RPERSON GRI FFI S: I woul d
absolutely agree with that. | think if there are
further subm ssions if this goes beyond today or if
there are subm ssions that need to be put in, that
| would ask that we do it as tinely as possible
because frankly it wastes everybody's tinme getting
down here and having to deal with this.

Do you have a copy of this now?

MR. TEMPLE: M. Giffis, | can nake
things easy. | can withdraw that nmotion. The only
reason we filed it is because when we filed the
appeal on the certificate of occupancy, this office
said that the issue was presently before the Board,
and so | wanted to make sure the record was clear.

But since the certificate of occupancy is a
separate and distinct issue, then the appeal that
we filed is on record, and so we can withdraw it on
that basis. | have no problemw th that.

CHAI RPERSON GRI FFI' S:  Ckay.

MEMBER ZAIl DAN: I have a question,
actually. Were you told that you could not appea

the C of O?
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MR. TEMPLE: It was docketed, but we

were told we could not appeal it because it was
presently before the BZA, and that's what led to
this particular notion.

CHAI RPERSON GRI FFI S: That's a matter
of timng, then; is that correct? You weren't told
you coul dn't appeal it.

MR. TEMPLE: No

MEMBER ZAI DAN:.  And when you say it was
docketed, that nmeans it was accepted, but the case

woul d not be heard until this proceeding was --

MR. TEMPLE: Actually, | don't know
that that's exactly it. W were told that it was
docket ed, | think, to show that we filed it, but

that we were told that essentially we couldn't
appeal it, and | nmay be wong, but we were told we
couldn't appeal it because it was presently before
you, and so that notion was filed to protect the
community's interest in appealing the certificate
of occupancy.

CHAI RPERSON GRI FFI S: Okay. Before we
go too far down it, who gave you that indication?

MR. TEMPLE: VWhen my office canme here
to file it, whoever --

CHAI RPERSON GRI FFI S: The O fice of
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Zoni ng indicated that.

MR. TEMPLE: Yes. Correct.

CHAI RPERSON  GRI FFI S: Ms. Monr oe,
Cor poration Counsel of the Board, if you would just
give a quick, very quick opinion on this issue.

MS. MONROE: It sounds like the Ofifice
of Zoning was confused. | nean, that's ny take on
it. The certificate of occupancy is a separate
i ssue, obviously, a separate docunent from the
building permt. | don't know whether or not you
guys want to add that into this appeal, but you can
appeal that separately.

I mean, | don't know what they nean by
docketing. | think what they were trying to do was
preserve your tinme wndow, the 60-day w ndow, by
accepting it, but if they accept the appeal, it's a
separate appeal. I don't know what they neant.
It's not before the Board at this point. Unti |
they make this decision right now, it's not before
the Board, wunderstand that. | mean, don't | ose
your tim ng. I nmean, if you want to appeal that
separately, if it's not included here, it nust be
appeal ed separately, and you can

MR. TEMPLE: | nmean, given that, we

will wthdraw t he notion.
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CHAI RPERSON GRIFFI'S: Okay. Very wel |

In which case we do have the representative from

DCRA that submtted this to you, though; is that

correct? Isn't that what |I'm | ooking at, Exhibit
59?

MR. RUSHKOFF: I don't think we
subm tted the certificate of occupancy. | think we

CHAI RPERSON GRI FFI'S: Ckay. That's the
bui l ding permt.

MR. RUSHKOFF: Yes. We submtted the
bui l ding permt.

CHAI RPERSON GRI FFI'S:  Right. Okay.

Well, wth that motion wthdrawn, |
think we can continue, in which case we have a
notion to amend Exhibit Nunmber 3; is that correct?
From the ANC? VWhich is Exhibit Nunmber 64.

MR. TEMPLE: That is correct. If | can
just offer a two-mnute context for that, at our
| ast hearing, you nentioned that there were tapes,
but only one tape was nentioned, and that was the
t wo- hour tape.

In the interest of facilitating the
hearing, | withdrew the tape, but Exhibit 3 is only

a five-mnute tape, and | t hought it was
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instructive, not the two-hour tape, because |
didn't want to play it and | ose our hour's tine.

So we submtted that exhibit, which was
submtted to all parties. Agai n, that was nmail ed
and certainly could have been faxed to New York,
but it was mailed to New York, and we provided,
pursuant to your instructions, 20 copi es.

On that and for your convenience in
terms of ruling on that, | also had ny office just
type out a brief excerpt of why that's inportant.
So to the extent that you would like that, | have a
copy of that.

CHAI RPERSON GRI FFI S: Well, | think we
will establish if and why it's inportant.

We have a motion to strike the inproper
subm ssion of evidence from the representative of
Bannum Exhi bit Nunber 66. | would ask the Board
just to focus their attention on that. Thi s goes
to the video and the contract, the gist of what is
relevant; is that correct?

MR. CAMARDO And the issue of the

t ape. We believe that he withdrew the tapes | ast
tinme. | think he tried to get the tapes back in
agai n. Ms. Monroe said once it's withdrawn, it's

wi t hdrawn, and now we're trying to get the tapes
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introduced again through some sort of doctored
segnent of the tape. So --

CHAI RPERSON  GRI FFI S: Okay. ltem
Number 4: "The foregoing subm ssion is ex parte
communi cation by M. Tenple with the Board and
hi ghly i nappropriate.”™ Wat do you nmean by that?

MR. CAMARDOC: Well, once again, |1've
got docunmentation being faxed over to ne on July
3rd late in the day, just before the holiday, |I was
faxed over a letter, not on any |etterhead, wthout
the attachnments and wthout the tape. | wish, if
he is just filing things with the Board, if he's
going to fax things over, that he fax all docunents
over, and he's not doing that.

CHAI RPERSON GRI FFI S: Ckay. But does
that rise to ex parte comunicati on?

MR. CAMARDO:. Well, any tine there is a
conmuni cation wi thout the other side being given a
copy of -- | nean, it's typically what they call a
one-si ded communi cati on. | f the docunentation is
not being submtted, it's not being submtted, it's
sonme sort of --

CHAI RPERSON GRI FFI' S:  Okay.

MR. CAMARDO | mean, | could wite a

letter and attach all kinds of exhibits to it and
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not provide the other side with a copy of it, and
t he Board seeing that w thout the other side having
a chance to comment on it and --

CHAI RPERSON GRI FFI' S:  Ckay.

MR. CAMARDO Typically -- 1I'm not
saying he did anything inappropriate; |'m just
saying it's just a one-sided communi cati on.

CHAI RPERSON GRIFFI'S:  Well, you did say

he did sonmething highly inappropriate. | just want
to clear --

MR. CAMARDO: well, | think we're
referring --

CHAI RPERSON GRI FFI S: I just want it
cleared up because | don't want it |ingering.

MR. CAMARDO | think nore or |ess

we're referring to the tapes.

CHAI RPERSON GRI FFI' S:  Okay.

MR. CAMARDO:  Ckay.

CHAI RPERSON GRI FFI S: And | understand
that. Anything that the Board will review will be
in the official record, and obviously and we
recommend that anybody participating in any case
review the official record periodically, especially
if there is a continuance, to make sure that you

have everything that is in.
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I think we nmake great ef fort to
actually bring to acknow edgenment in the public
hearings anything that we have received, and
forgive me for ny disorganization, but we received
an awful | ot today and have been scranbling to nake
sure that we have reviewed that sufficiently so

that we can speak to it.

But with that, | take a little bit of
issue -- just that | believe we can quash the issue
of ex parte comruni cation because we will bring to

everyone's attention what we have |ooked at and
make sure that copies are avail abl e.

Now, in terms of the tape, | want to
tackl e that one right now. | think we could spend
an awful lot of tinme bantering back and forth on
the tape. The Board has spent an awful |ot of tine
wonderi ng whether we take it in or not.

There's a substantial amount of issue
with the tape because, first of all, it's difficult
to substanti ate cont ext, it's difficult to
substantiate the real substantive nature of it and
any nature of what's being said.

But this is what I would like to do. |
want to play it. W're going to play it here. 1I'm

going to have it introduced as -- |'m understanding
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it as sone basis of factual evidence into the case.

It will be analogous, in ny mnd, to a letter
witten by somebody that is in the comunity, a
partici pant or sonething of that nature.

A letter, of course, would not avail
itself to cross-exam nation, but we all can see it,
view it, we will all see the sane tape, and then
what | am going to ask is that the Appellee and the
| ntervenor incorporate any information that they
want to address in their case presentation.

I am not going to entertain a |ot of
cross-exam nation of each of the attorneys and
specul ation on what and who it is or why it was
said but take it on face and nove from there, and
if it can be -- however you want to deal with it,
|"m going to ask that you deal with it within your
case.

So if that's not -- | would ask the
participants to tell me if | have not taken on al
of the subm ssions that are before us at this
poi nt. | s anyone aware of anything that has not
been addressed yet?

| ssue?

MR. CAMARDO:. The only issue | have, if

you made a decision to play the tapes, what date
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was this tape --
MR. TEMPLE: January 21st.

CHAI RPERSON GRI FFI S: Okay. Hol d on

just a second. Let's clear up the first issue.
There are no other notions before us; am |
correct? Very well. W have dispensed with --

MR. TEMPLE: There is.

CHAI RPERSON GRI FFI S: - - t he
prelimnary matters.

MR. TEMPLE: There was another notion,
and it was essentially the ANC asking that the BZA
rul e expeditiously, and was part of the notion that

we submtted to anend the claim

CHAI RPERSON GRI FFI S: Okay. | think
you will get 100 percent concurrence with everyone
here, we will do this expeditiously.

Any objections? Al right. That's a
bit of hunor. However, | think we all -- there's
no one benefiting by dragging this out. I mean, |
don't think Bannum vyou, me, and anyone here this
afternoon wants this to go longer than it shoul d.
So we wll take that wunder advisenment and we
appreciate that everyone will participate with that
in mnd, also, making this expeditious.

Yes, Ms. Ml er.
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MEMBER M LLER: Just to keep things

straight, don't we need to vote on the notion to
strike the inproper subm ssion of evidence? | know
we voted on the motion for affirmnce and the
notion to continue.

CHAI RPERSON GRI FFI S: That would be
fine with ne.

MEMBER ZAl DAN: Before we get to that,
actually, because ny issue was related to that, and
again trying to shuffle through all this paperwork,
but | think part of the -- well, first of all,
Exhibit 64 is the anmendnent to Exhibit 3, which
tal ks about the RFP and the scope of work, which is
al so part of the notion to strike, --

CHAI RPERSON GRI FFI S: Ri ght .

MEMBER ZAIDAN: -- if you |look at Point
Nunmber 2. So | think we need to address that.

CHAI RPERSON GRI FFI S: That's an
excel | ent point.

MEMBER ZAl DAN: | think, personally,
while | have the mcrophone on the issue, | think
that the RFP and the scope of work is sonething we
really need to look at in the issue, so | would
support keeping those within the record.

CHAI RPERSON GRI FFI'S: Okay. Very good,
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M. Zaidan. | appreciate your rem nding nme of that
fact because it is something that we needed to
address.

The notion to strike the inproper
subm ssion of the evidence by Bannum states al so at
the bottom of page 1 the boilerplate ternms and
conditions bearing absolutely no relevance to the
instant appeal, and | think it is the Board's
di scretion to find its relevancy or not.

W will in deliberation and certainly
in the order speak to the relevance that we found
or did not find. | think it is actually nore
expeditious to accept it and then throw it out if
it is not wuseful than to banter whether it
hypothetically may or may not be.

So | take it, then, there is a notion
to deny the strike -- a notion to strike the
i nproper subm ssion of evidence?

MR. CAMARDOC: M. Chair, just for one
second, could I just be heard on the issue of the
tapes for a second? W still haven't been provided
a copy of the two-hour videotape.

CHAI RPERSON GRI FFI S: We haven't
either. W're not going to see the two-hour video.

VMR. CAMARDO So to even know whet her
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this five-mnute video is part of the two-hour tape
or where it comes from --

CHAI RPERSON GRI FFI S: Ri ght .

MR. CAMARDO -- there has been no
foundation | aid here whatsoever.

CHAI RPERSON GRI FFI'S:  Ri ght .

MR. CAMARDC: | just object and | want
t hat objection noted for the record, --

CHAI RPERSON GRI FFI'S:  Very wel | .

MR.  CAMARDO -- that it's comng in
with no foundati on what soever and there's nobody to
Cross-exam ne here.

CHAI RPERSON GRI FFI S: Under st ood. It
will be noted, the objection. Let ne just restate
the fact that that's a perfect statenment to make in
the case presentation and | don't think that -- |
know that all of that wll be taken wth great
seriousness by the Board in its deliberation.
Again to reiterate, rather than spending a great
deal and amount of time arguing over relevancy of
evidence, | would rather be shown that it is
rel evant or is not relevant.

So with that, also --

MEMBER ZAl DAN: M. Chair, if | my,

just on that particular point, because | think
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there is a distinction, there is a fine distinction

here, | am inclined to agree with M. Camardo's
objection. 1'"mnot going to argue that it prevents
us from looking at the video, but | think the

concern that was noted in Point 5 of the nmotion to
strike is perhaps the larger one here, and that is
what we're going to look at is a five-mnute,
shorter, shall we say, conmpilation --

MR. TEMPLE: Actual |y, that's not
correct.

MEMBER ZAlI DAN: \What are we | ooking at?

MR. TEMPLE: | think you should note
for the record that there were two exhibits that
were introduced by the Appellant at the outset.
One was Exhibit 4 and the other was Exhibit 20.
The Exhibit 20 was a two-hour nmeeting, and not
necessarily the same nmeeting from which this
excerpt is taken.

MEMBER ZAl DAN: Okay.

MR. TEMPLE: This excerpt is an
abbrevi ated excerpt froma January the 21st neeting
and is very pointed on the issue of a halfway
house.

MEMBER ZAl DAN:  Okay.

MR. TEMPLE: So that parti cul ar
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obj ection nerely is a question of weight.

MEMBER ZAl DAN: My concern, perhaps,
is, and | don't want us to get too far in it
because | think we can still nmove forward, but when

you say abbreviation, what that inplies to ne or
per haps what it m ght suggest to the Intervenor is
that there was sone editing done, and that's not to
suggest any i nappropriate editing, but neverthel ess
editing that perhaps could present the remarks out
of context.

MR. TEMPLE: Sur e. | appreciate that.

Il will assure you that that is self-evident.

MEMBER ZAl DAN: Okay.

MR. TEMPLE: But | will also say to you
that the presentation here on the tape is unedited
to the extent that it is excerpt, the two speakers,
M. Lowy and soneone fromthe Bureau of Prisons.

MEMBER ZAl DAN: Okay. And the excerpt
is shown in its entirety w thout any --

MR. TEMPLE: That's correct.

MEMBER ZAI DAN: Okay. Okay.

Thank you, M. Chair.

Just to put a pin in that, perhaps the
way to deal with that is, it would perhaps be ny

inclination, if we nove forward with the view ng of
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it -- and | don't think that's going to be

extraordinarily prejudicial because we're going to
have all the parties here, we don't necessarily
have the same strictures here in this roomthat you
m ght normally find in a court of |aw where the
gateway for evidence is a little stricter, shall we
say.

But | would perhaps be nore inclined
to, shall we say, in this instance, grant sone
| eeway as it relates to the Intervenor's and the
Appellee's ability to, shall we say, cross-exam ne
or, as the Chair has suggested, present evidence to
the contrary in your case presentation as relates
to what is presented on the videotape. That's ny
only concern, once again. But | think we can nove
forward and still view the tape.

CHAI RPERSON GRI FFI'S:  Thank you.

Let's bring back the notion, then. I's
there a second?

COWMM SSI ONER PARSONS: Second.

CHAI RPERSON GRI FFI S: Thank you, M.
Par sons.

Di scussi on of the notion?

[ No response.]

CHAI RPERSON GRI FFI S: | would ask for
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all in favor of the notion to signify by saying
aye.

[ Chorus of ayes.]

CHAI RPERSON GRI FFI' S: Opposed?
Abst ai ni ng?

[ No response.]

CHAI RPERSON GRI FFI S: Did we do them
all?

Ms. Bailey, if you would record the
vot e.

MS. BAI LEY: This is the nmotion to
strike, M. Chairmn?

CHAI RPERSON GRI FFI'S:  That's correct.

MS. BAI LEY: The notion was made by
you, M. Giffis. M. Parsons seconded, M.
MIller, M. Etherly, M. Zaidan are in agreenent.
So it's five, zero, zero.

CHAI RPERSON GRI FFI S: Good. Okay. I'n
which case, let's go to the videotape. W're going
to bring the TV up a little bit nore forward,
per haps, and we are going to turn it on. Before we
turn it on, l'"m going to ask that t he
representative set the stage for this. VWo is
this, where is this, what tine, and what's the

ci rcumst ance?
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MR. TEMPLE: Thank you. This is a Ward

5 Concerned Citizens Meeting, which is open to the
publi c. There were ANC people here, and you wll
see there were representatives from Bannum the
Bureau of Prisons, the community, and they are

answering questions to the conmunity.

The individual, the first i ndividual
who is speaking is Cathy Patterson. She will
i ntroduce herself. She is from the Bureau of

Prisons and she is speaking about what type of
facility this is. The second person who s
answering questions, and it's in direct response a
gquestion, is M. Lowy. The excerpt is not nore
t han about five m nutes.

CHAI RPERSON GRI FFI S: Ckay. And this
public, neeting, how was it billed? How was it
advertised? What did it say people were gathering
for?

MR. TEMPLE: Okay. It was advertised
by flyers by the Concerned Citizens Ward 5 Group to
everyone in the community.

CHAI RPERSON GRI FFI S: Yes. Vhat did it
say? Wiy woul d people turn out to this?

MR. TEMPLE: Because it was about the

hal fway house and notifying people about the
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hal fway house and the panelists responding to what
was then a rising --

CHAI RPERSON GRI FFI S: Don't nove off ny
guestion. What did the announcenent say?

MR. TEMPLE: It said that this is a
nmeeting in which we'll discuss -- we'll have people
present from the Bureau of Prisons and Bannum to
discuss what's going on at 2210 Adans Place
relative to the hal fway house.

CHAI RPERSON GRI FFI'S:  Ckay.

MEMBER ZAIl DAN: The point of this
neeting was not to discuss zoning issues, right?
This was nore of a general community neeting?

MR. TEMPLE: Actually, it was a genera
community neeting, that's correct.

MEMBER ZAl DAN: But you're not
proffering this as expert testinmony to sort of
speak in terms of -- because there's a big
difference to what people may perceive as a hal fway
house or a correctional facility and then how they
are defined in our zoning regulations, and that's
the core issue here.

MR. TEMPLE: Actual ly, M. Zaidan, |
think that you wll find in this video, this

particular case turns around the question of
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whet her or not this is a hal fway house.

MEMBER ZAl DAN: As it's defined in the
zoni ng regul ations.

MR. TEMPLE: Absolutely. But where the
commonality from a legal point of view is and
factual point of view is that -- there's only one
commnality in this case, that the federal system
and the D.C. system both considered this a halfway
house, and M. Bannum and the city, for that matter
-- well, particularly Bannum had been denyi ng t hat
it's a hal fway house.

The first speaker 1is the assistant
adm ni strator for the Bureau of Prisons, and she is
distinctly discussing the issue of a hal fway house,
and what she says and what you will hear is that
for purposes of the Bureau of Prisons, a comunity
corrections center and a halfway house are terns
that are used interchangeably, and that has
signi ficance, gr eat significance for this

particul ar case.

CHAI RPERSON GRI FFI S: Okay. | think
M. Zaidan's direct question was, if | can put it
into a hypothetical, is this discussion simlar to

what a discussion mght be wth the Zoning

Adm ni strator? | nmean, are they talking about
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zoning -- | think we will see -- well, maybe there
will be nore questions that will come once we have

vi ewed the --

MR. TEMPLE: | hope | answered his
guesti on.

MEMBER ZAl DAN: Let nme piggyback on
t hat . I think it's inportant, vyes, that we

understand what the definition of a hal fway house
IS under t he District and f eder al prison
regul ati ons, or whatever they my be, but in
essence it really has no strong bearing to this
because we're only here to determ ne what a hal f way
house and a correctional facility is wunder the
zoning regulations, and they may be two different

t hings, and I am sure they are.

MR. TEMPLE: Well, actually, 1 think
that as the case develops, | nean, this case is
going to turn on a fundanmental prenise. Number 1
is whether -- and under our rules, if we |ook at

Section 11-199, is this, is that if this is a
hal fway house, contrary to what the ZA has argued,
our position is that it can't be under 199 --

CHAI RPERSON GRI FFI S: Okay. M. Zai dan
has posed a good question and it's a bit

rhetorical, but I think it puts it out there. It's
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an inportant issue to bring up, but I don't want to

argue - -
MEMBER ZAl DAN: [l try not to be
rhetorical, M. Chair. |'msorry.
CHAI RPERSON GRI FFI S: | don't want the

case argued to try and answer your question because
| think it's an excell ent question.

Now, let ne also get a |last question
perhaps, M. Tenple, from nme regarding the tape.
Am | clear that this is not an edited tape, did you
say?

MR. TEMPLE: | said that the segnents
are not edited, they are unedited. It is a tape
that put together a comment from one person and a
coment from anot her person.

CHAI RPERSON GRI FFI S:  Ckay.

MR. TEMPLE: But those comments are not
-- we didn't put one thing here, cut it and put
sonet hing el se there, you see.

CHAI RPERSON GRI FFI' S:  Ckay.

Ms. MIler

MEMBER M LLER: Coul d you just refresh
my menory? What's the date of this tape?

MR. TEMPLE: January 21st, 2003.

MEMBER M LLER: And who else is present
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at this neeting?

MR. TEMPLE: The comunity, ANC
comm ssioners --

MEMBER M LLER: About how many peopl e,
woul d you say?

MR. TEMPLE: Probably somewhere between
50 to 75.

VMEMBER M LLER: And the length of the

meeting? We're saying five mnutes out of how nuch

ti me?

MR. TEMPLE: For about two or three
hour s.

MEMBER M LLER: Okay.

MR.  CAMARDOC: My | wvoir dire M.
Tenpl e, please? 1've got a couple of questions.

M. Tenple, was this set wup by the
Citizens for Safe Ward Nunber 5 or the ANC?

MR. TEMPLE: First of all, | think the
appropriateness of voir diring nme needs to be
raised. |'m counsel, not w tness.

MR. CAMARDC | understand that, but

you're testifying as a witness --

VMR. TEMPLE: | have answered questions
to -- | am not testifying. | have answered
guestions to the Chairmn. To that extent, as
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counsel, | don't expect that | should be voir
dired. To the extent that --

CHAI RPERSON GRI FFI S: No, | think they
are questions of clarification. Wiy don't you ask
me what the questions are that need clarification
fromthe tape?

MR. CAMARDC Who set the neeting up?
VWhat was the purpose of the nmeeting? | still
haven't heard that. And once again, we have not
been provided with a copy of the whole tape to even
see what it's all about. Apparently there was sone
flyer sent out advertising for this neeting. We
haven't seen a copy of that flyer.

So based on what the purpose of the
meeting is, if it was just a sales neeting for M.

Lowmwy to try to ease the facility into the

community, | think that's very inportant to |ook
at . So you can't take this tape out of context,
because --

CHAI RPERSON GRI FFI'S:  Ri ght .

MR. CAMARDO: -- you've got a community
corrections facility that has already been set up,
zoni ng has already been given, and M. Lowy may be
just trying to ease the fear of the residents.

CHAI RPERSON GRI FFI' S:  Ckay.
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MR. CAMARDC So by taking sonething

out of context like this may be highly prejudicial
to Bannuni s case.

Now, for M. Tenple to come forth now
and say, well, these are adm ssions or we're saying
sonething different, it's just -- it's not a fair
situation, what's going on right now

CHAI RPERSON GRI FFI'S: Okay. \Vhat we're
going to ask for introduction into the record is
the flyer that announced this neeting. | think it
was stated that it was set up by the citizens'
group, and we have the nunber of participants.

I"'m al so going to ask that participants
trust our w sdom in our own deliberations on the
rel evancy, the inportance or the high regard of
what we see and what we read. | think we, and I
have said this all too many tinmes in appeals in
cases, the error we mght make is taking in too
much informati on and evidence, but | do not believe
that it has been detrinmental in our deliberations
and deci si onmaki ng. | think we have good filters
for that which is pertinent and that which is not,
and we also |I think share sone of the concerns that
you just raised in terms of context, and | think

that's what M. Zaidan's question was actually
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going to, was what is the context of this, as ny
guestion was, who advertised it, and what was
actually on the advertisement that brought the
peopl e out.

So with that, we wll have -- yes?

MR.  RUSHKOFF: One question from DCRA.
Was anyone from DCRA present at the neeting in
their official capacity?

CHAI RPERSON GRI FFI S: It's an excel |l ent
poi nt .

M. Tenple, are you aware, was the
Zoni ng Adm ni strator or anybody from DCRA present?

MR. TEMPLE: | do not believe anyone
from DCRA was present at that neeting.

CHAI RPERSON GRI FFI S: Ckay.

MR.  CAMARDOC: One other point, the
person from the BOP, whether or not she has
authority to even be speaking on behalf of the
Bureau of Prisons. The Bureau of Prisons has cone
out with a statenent of work and they have al ready
defined what a community corrections center is.
It's a penal institution. And now for sonmebody to
come forward from the BOP who mmy say sonething
there that's a |l ower-ranking official with the BOP,

do they have authority? Generally the only person
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with authority --

CHAI RPERSON GRI FFI S: Okay. | think
that's a proper and pertinent point to bring up in
your case presentation if that is what one n ght
say poking holes in this. | have to say it seens

to me, in the shortness of this |imted evidence in

this case, | think that's a pertinent point to
bring up in the case presentation that will inform
t he Board.

Vs . MIler, did that rai se other
questions in your m nd?

MEMBER M LLER: Well, | just want to
follow up on DCRA's point, and that 1is, I'm
wondering if anyone from DCRA was invited to go to
the meeting or notified of this neeting?

MR. TEMPLE: Yes. For purposes of the
community, every neeting that they had to discuss
this, they invited representatives from Bannum
Bureau of Prisons, and DCRA. In fact, DCRA did
attend a subsequent neeting.

At this particular neeting, and you
will see here, there is not only one person from
the Bureau of Prisons, there are three at the point
where M. Lowry is discussing his particular point.

So this is a very serious neeting and it's very
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wel | attended by nobst of the parties.

MR.  CAMARDC: Il will just respond to
that quickly that, once again, we're talking about
the Citizens for Safe Ward Nunmber 5. It has
nothing to do with the zoning issue before us.
It's not even the ANC neeting. | could see if it
was an ANC neeting, it mght have sone rel evance,
but --

CHAI RPERSON GRI FFI' S:  Okay.

MR. CAMARDO -- it's a total separate
meeting that's totally distinct fromthis Board or
any relevance from this Board whatsoever, and it's
very highly prejudicial

Once again, | can't cross-examne this
tape, | can't cross-exam ne the person fromthe BOP
on the tape, and you are taking away -- |
understand, M. Chairman, you made a point, trust
your judgnent on this stuff, but on the other hand,
| also have an obligation to cross-exam ne and |
have a right to cross-exam ne. If he plays a
sni ppet from the tape of somebody from the Bureau
of Prisons, | have no ability here to cross-exani ne
t hat person.

CHAI RPERSON GRI FFI'S: | understand, and

this is the way the Board is taking up that issue,
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cross-exam nation: As | said when | first started,
what we're doing is viewing this as evidence
subm tted much anal ogous to witten testinony or a
witten letter on the issue. Again, | think it's
i nportant to understand that we read everything, we
revi ew everything, and we do not deliberate on what
we find not substantive to the case and we
del i berate on the nmerits of that which is submtted
that is substantive.

Wth that, | think we have heard the
issues. Let's take a |ook at --

MR. CAMARDOC: M. Chairman, just one
other thing. At this point in time, after he plays
the tape, | would like a brief opportunity to put
M. Lowy up on the stand to give his assessnent of
what was said at the nmeeting and the reasons why it
was bei ng said. I would |like to address the issue
at this point in tine.

CHAI RPERSON GRI FFI S: Il will poll the
Board with that. W are going to get to your case.

Wuld it not be just as pertinent as presentation
of the case if you call himas a witness to deal
with that and perhaps other pieces?

MR. CAMARDOC: Wel I, once again, he has

al ready closed his case. He closed his case at the
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| ast heari ng.
CHAI RPERSON GRI FFI'S:  No, | wunderstand.
But you have an opportunity --

MR. CAMARDO So | don't know if this
is being done as a rebuttal. I mean, if he wants
to play this tape in rebuttal --

CHAI RPERSON GRI FFI S: That's fine. We
will ook at it -- | don't have any difficulty with
t hat . If we don't mnd being a bit flexible and
brief in the order of this, we can dispense wth

t hat aspect and then nove on.

MEMBER ZAl DAN: Just in response to
that, M. Chairman, | nean, | wuld be very
anenable to that. | would encourage the Intervenor

to just be very focused and very specific in your
exam nation of M. Lowy, but | think it would be a
reasonable shall we say counterbalance to the
vi deot ape, once again not suggesting that the tape
is not an accurate representation of what happened,
but I am somewhat swayed by the concerns that have
been raised by the Intervenor. So | think that
woul d be a nice tradeoff, so to speak, but keep it
very focused and very tight.

MR. TEMPLE: WIl we have a limted

opportunity, to cross-examne, then, either side,
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if he does that?

CHAI RPERSON GRI FFI'S:  Well, now we have
opened the door, huh?

[ Laught er.]

CHAI RPERSON GRI FFI S: This is what
we're going to do. After the tape, we can have a
witness called. On that, we will note -- well, we
will allow brief cross-examnation, and actually
|"'m going to allow redirect of the w tness, and we
will dispense with that.

After that, we are going to the DCRA's
case, we are then going to Bannum s case, and then
we are going to rebuttal and closing, all of which
will be before dinner tonight.

So with that, M. My, if you would be
so kind, and | would ask everyone to give their
attention to the television

[ Wher eupon, the tape was played.]

CHAI RPERSON  GRI FFI S: Okay. M.

Camardo, do you need a couple mnutes to prepare?

Okay. Let's take ten mnutes to have you prepare
and we will return. W will keep the tapes right
here. We are going to |leave the room If you want

to or need to review it or play it again, obviously

it is a short tape, you can avail yourself to do
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t hat .

[ Recess. ]

CHAI RPERSON GRI FFI S: Very wel | . Let's
reconvene.

M. Camardo are you -- very good.

MR. CAMARDO  Yes, M. Chairman, we are
prepared to proceed.
CHAI RPERSON GRI FFI' S: Good.
Forgive me, but give nme your nane
agai n.
MR. COX: Kevin Cox.
CHAI RPERSON GRI FFI'S: M. Cox. OCkay.
MR. COX: M. Chairman, we're going to
call M. David Lowy to the stand.
CHAI RPERSON GRI FFI' S:  Good.
V\her eupon,
DAVI D LOVMRY,
was called as a witness by counsel on behalf of the
I ntervenor and, having been previously duly sworn,
was exam ned and testified as foll ows:
DI RECT EXAM NATI ON
BY MR. COX:
Q M. Lowy, you saw the videotape that
was just played, correct?

A Yes, | did.
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Q Now, can you just give us sonme context
of what was the purpose of this neeting that you
were at and how was it that you cane to be there in
the first place?

CHAI RPERSON GRI FFI S: ["m going to just

have you turn on your nicrophone al so. Excellent.

THE W TNESS: Il initially met with two
or three persons who, as | understood it,
represented t he Br yant Street Homeowner s’

Associ ation, and they wanted sone nore information
about Bannumi s program At that neeting, they
asked me if | would attend a neeting wth other
people in the community for informational purposes.
Prior to the neeting, | becane aware of
a flyer that was being distributed that said that
Bannum was going to take arsonists, rapists, sex
offenders in the program was going to have 200,
250, 300 people; so |, along with Cathy Canpbell
with the Bureau of Prisons, decided to attend the
neeting to try to educate the community on what our
program was about.
Q The flyer t hat you mentioned, it
menti oned Bannum was going to be taking arsonists
and rapists. Is that true? Are those true

statements?
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A No.

MR. TEMPLE: Obj ecti on. I rrel evant.
Irrelevant to this --

MR. COX: We're just trying to
establish some context as to why everybody was
t here.

CHAI RPERSON GRI FFI S: So it's
established, then, that M. Lowy was anticipating
perhaps a hostile crowd that may have had
m sinformation, from your understanding, and so you
were prepared to go address that.

THE W TNESS: When | arrived, there
were close to 200 people, they were bringing them
in by the buses, there were TV caneras. I viewed
it as very hostile.

CHAI RPERSON GRI FFI S: Okay. Did it
make the news?

THE W TNESS: | believe it did, yes.

CHAI RPERSON GRI FFI' S:  Okay.

MR. COX: May | proceed?

CHAI RPERSON GRI FFI'S:  Yes. Sure.

MR. COX: All right.

BY MR. COX:

Q M. Lowy, the woman in the video, M.

Cat hy Canpbell, you' re obviously famliar with her?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

177
A Yes.

Q And could you tell the Board what her
position is at the BOP?

A wel |, on the tape, she introduced
herself as assistant adm nistrator for community
corrections. Ms. Canpbell attended that neeting,
as | did. She also attended four other meetings in
the community |ast year, which, in ny affidavit, |
di scussed, where again we spoke with ANC people,
the community, educating the community as to the
aspects of Bannum s program

Q In the videotape, we heard Ms. Canpbel l
use the term "hal fway house.” Could you tell the
Board, was that term used in a slang nmanner at the
meeti ng?

A It's a state-of-art term | have been
in the corrections business for 20 years. I have
used it, you know, on and off for mny years, |
used it on the tape, but it doesn't change the fact
that the contract we had with the Bureau of Prisons

says it's a community corrections center.

Q Let me just direct your attention to
the portion of the <contract -- actually the
st atement of worKk. It's part of the record. It's

Exhibit L to Bannunis motion to dism ss, which is
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at BZA Exhibit Number 20. | will put that in front

of you. Is that the statenment of work that | just
referred to?

A Yes.

Q Al right. And if we go in about five
or six pages, do you see a page there that says
"Expl anation of Ternms"?

A Yes.

Q Al right. And let nme direct vyour
attention toward the m ddl e of the page.

MR. COX: Is the Board with nme here so
far?
CHAI RPERSON GRI FFI'S:  Yes.
MR, COX: Okay.
BY MR. COX:
Q Toward the m ddle of the page, there is

a definition for the term "comunity corrections

center." Do you see that?
A Yes.
Q And the community corrections center,

that's what Bannums facility is at 2210 Adans
Pl ace, correct?

A According to our contract, yes.

Q Al right. Can you just read for the

Board what the definition is there that is
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contained in your contract?

A "Community corrections center (CCO):
The | ocation in which the contractor's prograns are
oper at ed. Also called facility, center, comrunity
treatment center (CTC), or a halfway house. A CCC
is considered a penal or correctional facility."

Q Okay. And you also heard Ms. Canpbel
tal k, and since you were at the neeting, | am sure
she talked nore about it, the fact that the
residents in your facility are actually inmates,
aren't they?

A The persons at our facility are inmates
serving a term of inprisonnment.

Q Now, at this neeting, were there any
i ssues about zoning discussed?

A No, not that | recall.

Q Did anybody pull out the Zoning Code
and talk about the term "halfway house" as it
relates to the Zoni ng Code?

A No. Sonebody at one neeting asked ne
if I was famliar with the Zoning Code and |
responded that | was not.

Q So this neeting had nothing whatsoever
at all to do with the term "halfway house" or

however it's defined in the D.C. Zoning Code; isn't
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A That's true.
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MR. COX: That's all on direct. Thank

you.
CHAI RPERSON GRI FFI' S:  Thank you.
DCRA.
CROSS- EXAM NATI ON

BY MR, RUSHKOFF:

Q M. Lowy, do you agree that the date

of this nmeeting was approximtely January 21st,

20037

A The best |1 can recall, sonewhere in
t hat area.

Q Do you recal | neeti ng any DCRA

officials at the neeting or speaking to any DCRA

officials either imrediately before or after the
meeti ng?
A No.
MR. RUSHKOFF: Okay. No further
guesti ons.
CHAI RPERSON GRI FFI S: M. Tenple.
CROSS- EXAM NATI ON
BY MR. TEMPLE:
Q M. Lowy, | amnot clear. Did you say
that Ms. Cathy Canpbell, the woman on the tape
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there, she is the assistant adm nistrator at the
Bureau of Prisons?

A My understanding of the tape, she
introduced herself as the assistant to the

adm ni strator of community corrections.

Q You know Cathy Canpbell; isn't that
correct?

A Yes, | do.

Q And she is, to your know edge, the

assistant adm nistrator at the Bureau of Prisons;

is that correct?

A For community corrections, yes.
Q My question was, she is the assistant
adm nistrator -- she is -- let me change the

guestion. She is an assistant adm nistrator at the
Bur eau of Pri sons in char ge of conmuni ty

correctional centers; is that correct?

A That's not correct.

Q Okay.

A Stuart Rawls is the admnistrator for
community corrections. V5. Canpbel | is his
assi stant.

Q So she i's not an assi st ant
adm ni strator. You're saying she is an assistant

to the adm ni strator?
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MR. COX: | amgoing to object. He
al ready answered the question.

MR. TEMPLE: | don't think he has.

MR. COX: | think he has.

MR. TEMPLE: Well, you can rule.

CHAI RPERSON GRI FFI'S:  Wow.

[ Laught er. ]

CHAI RPERSON GRI FFI S: Go ahead,
Et herly.

MEMBER ETHERLY: | nean, perhaps is

182

has

M .

t he

way in which M. Canpbell characterized herself,

woul d you disagree with her characterization? M
recol | ection as assi st ant adm ni strat or for
Communi ty Corrections Branch.

THE W TNESS: My understanding is she
is the assistant to the admnistrator in the
Communi ty Corrections Branch.

MEMBER ETHERLY: In the Comrunity
Corrections Branch. GCkay. Thank you.

Thank you, M. Chairnman.

MR. TEMPLE: WMay | continue?

BY MR. TEMPLE

Q M. Lowy, is it your testinony today
that a community corrections center is not a

hal f way house?
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MR. COX: | am going to object to the

form of that question. Could you rephrase it?
What is a hal fway house?

MR. TEMPLE: The gentleman used it in
hi s exam nation of the w tness.

CHAI RPERSON  GRI FFI S: I think the
guestion needs to be rephrased to stay in the
context of the tape, which is what this witness is
only comng forward to say, and the question may
want to go to what was the neaning of the term--

MR. TEMPLE: Actually, wth all due
respect, I t hi nk t hat t he gent | eman was
specifically asked a question on the hal fway house
i ssue and he read the definition, and he made him
read it into the record, saying that a comunity
corrections center which also says it's a hal fway
house.

H's wunderstanding is very inportant,
and ny question to him is very direct: Does he
consider or does he not <consider a conmunity
corrections center a hal fway house?

MR. COX: Again, |'m going to restate
the objection. M. Tenple is not defining what his
definition of a halfway house is. If he wants to

ask M. Lowy where he read hal fway house from he
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will tell himthat.
MR. TEMPLE: I can rephrase the
guesti on.
CHAI RPERSON GRI FFI'S:  Ri ght.
BY MR. TEMPLE
Q M. Lowy, why don't you tell the panel
here what your definition is for halfway house,
pl ease?
A My definition of a halfway house goes
back to 20 years ago when | was in graduate school.
In the Kentucky prison system to get out of
prison, you had to have a job and a place to live.
Persons who didn't have a job or a place to live
could not be released from an institution, so they
were released to a hal fway house. They could cone
and go, they were free to nove about. That's ny
definition of a halfway house, whereas a CCC, as |
have a contract in this context, it's a penal or a
correctional facility as the contract says.
Q Now, M. Lowy, you have been in your
busi ness, in your position at Bannum since 1984;
is that correct?
A That's correct.
Q And you have been executive director

since 1984; is that correct?
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A That's correct.

Q And you also have -- this is your 17th
contract with the Bureau of Prisons; is that
correct?

A Yes, nore or |ess.

Q Yes. And in those contracts, isn't it

correct that you have referred to your facilities
in your written proposals and otherw se as hal fway
houses?

MR. COX: |"m going to object to the
scope of this cross. We're going way beyond the
little snippet that we just saw.

CHAI RPERSON GRI FFI'S: Right. That goes
beyond the tape for sure and now what M. Lowy's
actual testinmny went to. Let's continue. New
guesti on.

BY MR. TEMPLE

Q M. Lowy, are you saying that a
comrunity corrections center in your opinion is not
a hal fway house?

MR. COX: "' m going to object. He has
al ready answered that question.

MR. TEMPLE: He has not answered that
guesti on.

MR. COX: And |I'm going to object to
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the --

CHAI RPERSON GRI FFI S: | question the
perti nence of pushing himso far to define it, but
the other aspect is |I'm not sure why that isn't
answered by him reading the actual definition of
what is in the contract.

MR. TEMPLE: If you would indulge ne,
if the panel would indulge ne, | submt to you that
this case is very significant relative to his
know edge. He has consistently represented to this
governnment, the District of Colunmbia, in the
process of securing a pernmit that it is a community
corrections center. \ether he understood that it
was a hal fway house, we can get into it nuch nore
in his case in chief, but I think that the door has
been opened here. This whole presentation was
about whether a community corrections center is
deenmed a hal fway house. It has inplications under
Section 199, 11 DCMR.

This gentleman has not answered the
gquestion. The door has been opened. It is what is
at issue in this whole discussion. | think it's
very rel evant.

CHAI RPERSON GRI FFI S: M. Lowy, in

your opinion, is a CCC a hal fway house?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

187
THE W TNESS: No, it's not.

CHAI RPERSON GRI FFI'S:  Ckay.

MR. TEMPLE: Thank you. No further
guesti ons.

CHAI RPERSON GRI FFI S: Questions from
t he Board?

MEMBER ZAl DAN: | have a question for
M. Lowy.

You said in your statenment that the
facility -- and |'m hoping | get your statenent
correct; please tell nme if I'm wong -- this

facility is a penal or correctional facility and it
has i nmates serving a term of inprisonnment.

THE W TNESS: Yes.

MEMBER ZAl DAN: Am | nore or |ess
correct?

THE W TNESS: Yes. | read that from
the contract.

MEMBER ZAI DAN:  From the scope of work?

THE W TNESS: Yes.

MEMBER ZAIl DAN: Ri ght . When you say
there's inmates there that are serving a term of
i nprisonment, are there people that are serving
their whole range of their inmprisonment, |like they

have only been there for a day and they are
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beginning their ten-year sentence, or are they at
the end of their inprisonnent? Can you give a
l[ittle bit nore information on that?

THE W TNESS: Persons who are convicted
of federal crimes are sentenced by a judge to a
term of inprisonnent. The Bureau of Prisons then
desi gnates where that person wll serve their
sentence. We --

MEMBER ZAI DAN: Their whol e sentence or
the first part of their sentence?

THE W TNESS: Well, the Bureau of
Pri sons desi gnat es whet her t hey go to a
maxi mum security prison, nmedium mninmum or canp.

MEMBER ZAl DAN:  Okay.

THE W TNESS: So they go to an
institution. A person fromD.C. may go to Lonpoc,
California. When they are at their last three to
four nmonths, they come to a comrunity corrections
center to serve the remainder of their sentence.

MEMBER ZAl DAN:  Okay.

THE W TNESS: So our people are stil
in the custody of the U S. Attorney General. | f
they conme up mssing for 20 or 30 m nutes, we have
to report themto the United States Marshals as an

escaped federal fugitive.
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MEMBER ZAlI DAN:  Ri ght.

THE W TNESS: That's why it's called a
correctional facility or penal institution.

MEMBER ZAIl DAN: So people who are in
the last three or four nonths of their term are at
this | ocation.

THE W TNESS: Yes. And the Bureau of
Prisons, according to ny contract, requires that |
provide <care, custody, and security of these
per sons.

MEMBER ZAl DAN: Okay. Are there, and
this may be in the scope of work -- | don't have it
in front of ne, but just to make sure |I'mclear --
are there rehabilitative prograns? Are you trying
to ease people into society who are conm ng out of
t here? O is this just where they are serving
their confinenment?

THE W TNESS: They are serving their
confinenment. They are eligible to go out and work.

MEMBER ZAl DAN:  Okay.

CHAI RPERSON GRI FFI S: Any ot her
guestions fromthe Board?

MEMBER ETHERLY: M. Lowy, follow ng
along with M. Zaidan's line of questioning, wth

respect to the remarks that were provided by M.
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Campbell in the videotape, during her coments
regarding staff, she spoke about enpl oynent
applications or | should say staff providing
assi stance for i nmat es with enpl oynent
opportunities, housi ng opportunities. She
referenced financial shall we say workshops or
educat i onal opportunities r egar di ng financi al
managenent .

Is it your understanding or would you
characterize that as an accurate assessnent of the
activities that would be conducted at the |ocation
in question here?

THE W TNESS: Well, according to the
contract, we have to provide sone assistance in
them obtaining enploynment if they don't already
have a | ob. We have a community resource nanual

and we have a position that's designated as an

enpl oynment specialist. So as | recall what she
sai d, yes, it's generally according to the
contract.

MEMBER ETHERLY: And additionally, her
conmment describing the average stay in the District
of Colunmbia for inmates of this type of facility
aver agi ng 90 days, to t he best of your

recollection, is that an accurate statement as
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wel | ?

THE WTNESS: Yes. Yes, it is.

MEMBER ETHERLY: Okay. Thank you.

Thank you, M. Chair.

CHAI RPERSON GRI FFI S: Ms. MlIler.

MEMBER M LLER: M. Lowy, correct ne
if I"'mwong, but | thought you may have referred

to a CCC in the tape as a halfway house, and |
bel i eve that you responded to the Chairman that you
did not believe that a CCC was a hal fway house, and
|'"m getting the inpression that you may think that
a CCC has sone characteristics of a hal fway house,
but it's different from a halfway house, so [I'm
wondering if you might be able to clarify that for
me.

THE W TNESS: Again, | have been doing
this for many years and a halfway house -- 1've
al so been contracting for the Bureau of Prisons for
a nunber of years, too. In my mnd, a typical
hal fway house is not what the Bureau of Prisons
contracts for to place their inmates.

Again, | just have to fall back on a
sinpl e explanation in Kentucky. I had a contract
with the Kentucky Department of Corrections to

take care of persons who didn't have any place el se
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to go. That's what a halfway house is. W didn't

have a lot of requirenents. It was affectionately
called three hots and a cot. You just took care of
them They didn't have any place to go. You would
hel p them get a j ob.

At a CCC, under contract with BOP, it's
very sophisticated, and I wll add that we used to
contract with the Departnment of Corrections in
Florida as well, and it was the sane thing. W did
not get inmates, we got persons who had been
rel eased from whatever custody they were in. The
persons | get in a CCC are inmates. Now, vyes, |
occasionally have called it a hal fway house.

We're required by the <contract to

provide notices to the mayor, chief of police -- |

think I have gone into this, | have testified to it
nunmerous times -- and | believe in those letters,
if you look, | <call it a comunity corrections
center. | amnot trying to sit here and play word
ganes.

We take care of inmates. If an inmate
cones up mssing, we call the United States
Mar shal s. In my understanding of a hal fway house,

t hat doesn't happen. We fingerprint them | f one

expires on us, we have to go take their
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fingerprints at the norgue. That has happened.
You don't do that at a hal fway house.

We check themin, we check them out, we
call twice a day when they are at work, we have to
verify they're there. If we nmake a phone call,
they're not at work, 20 m nutes can go by where we
call hospitals, jails, famly. If we don't |ocate
them we call the Bureau of Prisons and then the
United States Marshals and they go after them

CHAI RPERSON GRI FFI'S: M. Parsons.

COWM SSI ONER PARSONS: M. Lowry, when
people | eave this facility, where do they go at the
end of their three- or four-nmonth --

THE W TNESS: It depends on their
sentence. As | said, they are serving a portion of
their sentence with us. Generally it's the |ast
portion. Some, if it's expiration, then they're
free and clear, they have served their sentence. A
lot of them 1 don't know what percent, go under
supervision by the United States Probation O fice
dependi ng on how nmuch nore tinme they have to serve.

COWM SSI ONER PARSONS: s there need
for sonme of themto go to what you now define as a
hal f way house?

THE W TNESS: No. No.
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COWM SSI ONER PARSONS: They are just

rel eased freely into society?

THE W TNESS: Yes.

COWMM SSI ONER PARSONS: There's no ot her
transition?

THE W TNESS: No. They are rel eased
but they are nonitored by the United States
Probation Ofice if they still have a term to be
served.

COWM SSI ONER PARSONS: Now, | guess
we're getting into your case, but since we're on a
roll, what provisions are there to lock up these
clients of yours at night?

THE W TNESS: There's no provisions to
| ock them up, and --

COW SSI ONER PARSONS: Ckay. Do you
have a guard force, then?

THE W TNESS: We don't have guards. W
have what we <call counselor aides. They are
security, they are there around the clock. We do
frequent bed checks, telephone calls to enployers.

If they are allowed to go honme on, say, a Saturday

for three or four hours on a pass -- we do have
pass and furlough systenms just like they do in the
prisons -- we have to call so many tinmes and check
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on them and again, if they conme up mssing, we
have 20 minutes to try to find them before we have
to report them as an escape. But if they wal k out
the door, we're not able to physically restrain
them but they are an escaped federal fugitive.

COWM SSI ONER  PARSONS: So there's a
distinct difference between other |evels of prison
where -- | assume there are no other prisons -- |
am characterizing your facility as a prison because
it's part of a prison sentence. There are no other
prisons that have the flexibility that you do.

THE W TNESS: A prison canp. A prison
canp.

COW SSI ONER  PARSONS: Prison canp,
there's no guards, has no --

THE W TNESS: Well, they have staff,
but certain inmtes are free to nove around the

conpound, free to go out to work. Jails, a lot of

jails have work rel ease prograns. You have drunk
drivers conmtted to jail prograns who spend the
weekend.

COW SSI ONER PARSONS: But | assune all
of those institutions have arned guards and
provi sions for |ocking people up.

MR. TEMPLE: Prison canps, ny
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understanding is at a prison canp, they have a | ot
of freedom of novenent. I f somebody crosses the
line in the sand, they are an escaped federal
fugitive. It's the same way with us.

We don't have to have electric fences
or guns. If they cross the line in the sand,
they're an escaped federal fugitive. When they
arrive at the program they are told they are still
in the custody of the Attorney CGeneral. They sign
rules and regulations. They cross the line,
they're reported.

COW SSI ONER PARSONS: Thank you.

MR. TEMPLE: M. Giffis?

CHAI RPERSON GRI FFI'S:  Yes, M. Tenple.

MR. TEMPLE: Brief recross? Very
brief?

CHAI RPERSON GRI FFI S: On what? On the
new st at enment s?

MR. TEMPLE: M. Giffis, with all due

respect --

CHAI RPERSON GRI FFI S: | was asking on
what .

MR. TEMPLE: On a couple of things that
he st at ed.

CHAI RPERSON GRI FFI' S:  Ckay.
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MR. COX: Could we just redirect him

for a few questions here and then he can have his
recross?

CHAI RPERSON GRI FFI S: No, because then
you get redirect. So let's keep it all under one.
FURTHER CROSS- EXAM NATI ON

BY MR. TEMPLE

Q M. Lowy, you said, in response to one
of the questions, you said that these individuals
are eligible to work. Isn't it true that all
of fenders are expected to be enployed at your
facility for 40 hours per week?

A Not all. Sone. VW can get waivers if
they are disabled, if we get disabled persons who
can't work.

Q But generally, as a rule, all of the
persons who are residing at your facility are
requi red under your contract to have enploynent;
isn't that correct?

A Yes, that's correct.

Q Okay. And isn't it also true, M.
Lowy, that when you wrote to M. Vincent Orange in
April 2001, vyou referred to the facility as a
hal f way house?

MR. COX: |"m going to object to the
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scope.

CHAI RPERSON GRI FFI S: Exactly. e
didn't go that far

MR. TEMPLE: The gentleman said when he
wote, he didn't refer to it as a hal fway house, he
called it a community corrections center.

THE W TNESS: | think | said | don't
quite recall. | wusually call them a community
corrections center.

MR. TEMPLE: That's not what he
testified.

CHAI RPERSON GRI FFI S: M. Lowmry is
going to be called as a wtness for the
presentation of the general case?

MR. COX: Yes.

CHAI RPERSON GRI FFI S: Okay. W will
get into that further then.

MR. TEMPLE: Thank you

CHAI RPERSON GRI FFI S: Let's stick to
what we have.

Anyt hing el se, M. Tenple?

MR. TEMPLE: No further questions.

CHAI RPERSON GRI FFI' S:  Okay.

Redirect ?

MR. COX: Yes. Thank you, M. Chair.
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REDI RECT EXAM NATI ON

BY MR. COX:
Q M. Lowy, are any of the prisoners at
t he CCC sentenced directly to the CCC?
A No.
Q Isn't it true that the federal courts
over the past mny years have been directly

sentencing the inmates to CCCs?

MR. TEMPLE: Obj ecti on. Asked and
answer ed.

MR. COX: |'mgetting specific.

CHAI RPERSON GRI FFI S: There was
specific and general | guess is the question.

MR. COX: More specific question.

THE W TNESS: Repeat that.

BY MR. COX:

Q Isn"t it true that over the past

several vyears, the federal <courts had directly

sentenced prisoners to the CCCs?

A Oh.  Yes.
MR. TEMPLE: Obj ecti on. Irrel evant.
Past few years -- he asked about this facility.
MR.  COX: | said the past several
years.

MR. TEMPLE: It's irrel evant.
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CHAI RPERSON GRI FFI' S:  Ckay.

MR. COX: It's conpletely relevant to
how they get sentenced there. M . Zaidan asked
about the term of their stay when they are
sentenced there, when they are put there.

CHAI RPERSON GRI FFI'S: Okay. There were
two questions and two different answers. M.
Lowy, you indicated that they are not directly
sentenced --

THE W TNESS: That's right.

CHAI RPERSON GRI FFI S: -- to CCCs; is
t hat correct?

THE W TNESS: Persons are sentenced, as
I testified bef ore, to serve a term of
i mpri sonment .

CHAI RPERSON GRI FFI'S:  Ri ght .

THE W TNESS: And then the Bureau of
Pri sons designates them to whatever facility. Now

CHAI RPERSON GRI FFI S: Okay. | think
it's answer ed.

BY MR. COX:

Q M. Lowy, do the inmates have a right
or an entitlenent to go to a CCC?

MR. TEMPLE: Obj ecti on.
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MR. COX: On what basi s?

CHAI RPERSON GRI FFI'S: On what ?

MR. TEMPLE: It's irrelevant if they
have a right to go to a CCC.

CHAI RPERSON GRI FFI S: Yes. I''m not

real ly understandi ng the question.

MR,  COX: Actually, | think it is
sonewhat relevant. | mean, we are trying to figure
out exactly what this thing is. I think in terms

of how it functions between a halfway house --

well, I'"musing that term | oosely because that's a
contested word right now -- you know, halfway
house, CCC, jail, whatever it is, | think that's
rel evant. | think we need -- | nean, | think we

need to stick to exactly how this thing 1is
functioning, and | think that's part of it.

CHAI RPERSON GRI FFI S: Can you clarify
the question a little bit?

MR. COX: Sure.

CHAI RPERSON GRI FFI S: ['m not
under st andi ng what it is.

BY MR. COX:

Q M. Lowy, do the inmates that cone to

the CCC, do they have a right or are they entitled

to go to a CCC during the last portions of their
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sentence, --
A No.
Q -- or is that a privilege?
A When an inmate is -- when they are

eligible to be referred to a CCC, they have to nore
or less volunteer to conme to the CCC. They can
choose to serve the remainder of their sentence in
t he prison.

MEMBER ZAIDAN: |If | could ask, just to
clarify, that's at the end of their term --

THE W TNESS: At the end.

MEMBER ZAl DAN: -- towards the end of
their term So they have the opportunity to go to
what you are classifying as a CCC.

THE W TNESS: Yes.

MEMBER ZAl DAN:  Okay.

THE W TNESS: They can choose to serve,
say, as an exanple, their last three nonths at a
CCC or serve their |last three nonths at the canp or
the m nimum or the nmedium prison they were in.

BY MR. COX:

Q M. Lowy, vyou nentioned that these
inmates are constantly nmonitored, and | think you
answered this, but if an innate were to escape or

break the rules, what happens to then? \Where do
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t hey go?

A The United States Marshals |ock them
up, they are detained, and ny understanding is they
go back to a higher secure institution.

Q They don't conme back to the CCC?

A No.

MR. COX: Okay. | have no other
guesti ons.

CHAI RPERSON GRI FFI S: Okay. Thank you
very much, M. Lowry.

[ Wtness excused. ]

CHAI RPERSON GRI FFI S: Is DCRA ready to
present their case?

MR. RUSHKOFF: DCRA's case wi |l consi st
entirely of argument, so | guess ny question to the

Board is would it make sense to go ahead with that

right now or should | wait and consolidate that
with a closing argunent at the end? | can do it
ei ther way. But | wll not be presenting any

wi tnesses or docunments that are not already in the
record.

CHAI RPERSON GRI FFI S: well, we wll
| eave it up to a quick poll

Bannum s representatives, are you ready

to go right now and would you like to proceed now?
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MR. CAMARDO: We are ready to go, but I

would like to hear the position of the District, so

if there is any problenms | think they have wth
their case, | will be free to fill in any issues.
CHAI RPERSON GRI FFI S: Okay. So you

woul d rather stick to the order.

M. Tenple, do you have an opinion on
t his?

MR. TEMPLE: Absol utely. Either he's
going to present a case or not. If he's not going
to present any wi tnesses and he wants to yield, |
think the point is that the position of the
District is fundanentally distinct and should have
no bearing on the position of the Intervenor.

CHAI RPERSON GRI FFI'S: So you don't have
any --

MR. TEMPLE: | object strenuously to
t hat . He can present his case. If he's going to
make an argunment, and that's what he is effectively
doi ng, he's nmaking a pseudo-abbrevi ated argunent as
to what his position is, that's just wasting tine.

COWM SSI ONER PARSONS: | think the
rules distinctly call for the District to nmake the
-- they go first in the order of precedence.

CHAI RPERSON GRI FFI S: That's correct.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

205

M. Tenple, the question to you was, do

you object to the order in noving DCRA?

MR. TEMPLE: I don't follow your
guesti on. If, in fact, the gentleman is saying
he's not going to go -- if he's going to go and
present an argunent, it's disconcerting because the
case isn't closed. For purposes of your and our

sinple approach to this, if all of us nmke closing

argunments simultaneously, | think it's better. | f
he has no w tnesses, he passes. If he's going to
make an argunent, it's just going to nean -- it's
going to be disconcerting. | don't think it does

t he process any good.

CHAI RPERSON GRI FFI S: My anticipation
was at the close -- ny anticipation would be at the
presentation of each of the cases, both the DCRA
and t he I ntervenor, t hat they would have
conclusions there, and then it goes to your
rebuttal and closing statenent. W have not in the
past al ways had a panel of closings, but each case
is closed and then you have rebuttal and cl osing.

So the only issue, ny thought was that
we mght go to Bannum's case-in-chief and then
their closing and DCRA Bannum is objecting to

t hat . M. Tenple, you have difficulty with that?
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You do.

MR. TEMPLE: | think that what you said
is the correct way to do it. |If he doesn't present
a case, Bannum presents, they both do their closing
points, and then we can do rebuttal, if that's the
way you want to do it, with the closing follow ng
the rebuttal. Ot herwi se, he's giving a closing
before Bannum gives their presentation of the
evi dence.

MR.  RUSHKOFF: | nean, if you want, |
can also make mne into an opening. |  nmean, |
t hi nk Bannum i s concerned about surprise. | don't
want them to be surprised. I'm happy to lay out
where we're going and --

CHAI RPERSON GRI FFI'S:  You're on.

MR. RUSHKOFF: Okay. Should | just get
goi ng?

CHAI RPERSON GRI FFI'S:  Absolutely. Yes.

MR. RUSHKOFF: Okay. Here we go.

PRESENTATI ON BY COUNSEL
ON BEHALF OF THE APPELLEE
DEPARTMENT OF CONSUMER AND REGULATORY AFFAI RS

MR.  RUSHKOFF: I mean, essentially the

way our position is distinct from the ANC s

position and Bannum s position is that in reading
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the regulations, it seenms to us that when you're
dealing with what is comonly referred to as a
community <correctional center, that what you're
tal ki ng about is something that fits the definition
in the regulations for a CBRF. It also fits any
reasonabl e understanding of what a detention or
correctional facility is.

Now, that doesn't nmean that it can
necessarily be located in a CM District as a
matter of right; that then depends on whether or
not it's tenporary. But in this case, assum ng
that what we're dealing with is a tenporary
facility, meaning up to three years on |eased
property, et cetera, then it can be, if it's a
tenporary detention or correctional facility, it
can be l|located in a GM District as a matter of
right.

If it's a CBRF, and it can also be a
CBRF, and we cannot think of a tenporary detention
or correctional facility that would not fall within
t he definition of CBRF  set forth in t he
regul ations, then it may aso be located in a G3
or G4 District as a matter of right based on its
status as a CBRF.

Now, [ t hi nk t here has been a
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suggestion that sonmehow our interpretation saying
that it can be both a CBRF and a tenporary
detention or correctional facility 1is sonmehow
creating a | oophole and that these are facilities
that would not be allowed as a matter of right were
it not for this, you know, |oophole that's being
created. But, you know, keep in mnd that a CBRF
can be located in a C-3 or C-4 District as a matter
of right; yet a tenporary detention or correctional
facility may be located in a C-M District as a
matter of right.

Now, in trying to nmake sense of this
scheme, one mght ask why is it that a CBRF -- in
ot her wor ds, t he - - we don' t buy this
| ockdown/ non-1 ockdown facility distinction, but
suppose for a mnute that you did and you felt that
the key issue here is degree of security, what you
woul d be saying is that if, | suppose, it's an open
or a non-|lockdown facility, then it could be in a
C-3 or C4 District, but if it's in a |ocked
facility, then it has to be in a GMDistrict, and
it's hard to cone up with a rationale to justify
why one would be in one and one would be in the
ot her.

Now, | think there is a rationale for
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CBRFs not ordinarily being placed in CMDistricts.

In other words, your status as a CBRF does not
justify putting you in a CMDistrict because a CM
District is a manufacturing district.

A CBRF by its nature is a residential
facility, so you wuldn't say you can put a
residential facility as a mtter of right in a
manufacturing district. That's not out of concern
for residential areas; that's out of concern for
the residents thensel ves.

So when they were working on -- when
they were coming up for a schenme for CBRFs, they
said sure, you can put it in a business district as
a matter of right, you can put it, you know, in a
C-3 or the G4, the downtown business district, as
a matter of right, but they did not say you could
put it in a CM District as a matter of right,
because keep in nmind you' re tal king about nore than
just -- you're talking about facilities that apply
to people who didn't do anything wong to society
and presumably need protection and should not be
put next to a factory.

MEMBER ETHERLY: So M. Rushkoff, --

MR. RUSHKOFF: Yes.

MEMBER ETHERLY: -- by that rationale,
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then, why a tenporary detention or correctional
institution in a CMDistrict?
MR.  RUSHKOFF: Ckay. The reason those
go in a GM District is they were dealing with a
probl em of prison overcrowding and they knew that
there had to be an easy way to put them sonmewhere.
So a GMDistrict, at least intuitively, would be
a setting that would be less likely to disturb
ot her uses.
Let's say you put it between two

factories, you put a jail or a halfway house or

sonething |ike that, you put a correctional
institution between two factories. | think the
rational e would be that, |ook, these people have a

choi ce now between being in an overcrowded jail or
bei ng between two factories. Neither is a great
situation, but this is what we do to people in the
correctional system

MEMBER ETHERLY: And when you say jail,
M . Rushkoff, what do you nean?

MR. RUSHKOFF: Well, 1 think when they
were originally thinking of the D.C. Jail, they
wer e t hinki ng about overcrowding at the jail. Now,
they didn't say "jail," they said "detention or

correctional facility,” which -- | mean, suppose
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you have -- | nean, this is a bit off the record,
but you could have a situation -- | believe we have
one now -- where you have a shortage of places to

put people who are ready for work release, so you
have people sitting in jail, in the D.C. Jail or in
the prison system who perhaps are ready for a
hal fway house, and there have been reports about
this in the paper. But | think the original
rational e, they were thinking, "W ve got people in
this jail, we've got overcrowding. Where can we
put these people in kind of a quick -- a process
that's quick for getting them somewhere else? And
| think there would be the |east collateral harmif
we put themin CMDistrict."

So then when they were thinking in
ternms of correctional institution, they thought C M
District. They weren't thinking, "CGee, these poor
prisoners are going to be next to a factory.” On
t he other hand, when they were thinking CBRF, they
were thinking, "W can't put them in a GCM
District. That's not fit for human habitation,”
okay?

MEMBER ETHERLY: Let nme pause for a
moment, and | will ask the Chair's indul gence. But

here is what | am struggling with. You have a G M
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District and you have the argunent being made that
under 801.7(k), this is a tenporary detention or
correctional institution. The struggle is trying
to figure out what is mnmeant wunder the zoning
regul ati ons by a t enporary detenti on or
correctional institution.

There are a nunmber of inportant parts
in that definition, some of which I think you have
run through. | think that word "tenporary" is very
inportant, and | don't necessarily think the word
"tenporary" necessarily speaks sinply to the issue
of how Il ong the | ease is for.

Now, when you |ook at the legislative
hi story of this particular provision, and | found
it very hel pful that the Intervenor Bannum i ncl uded
that history under Tab 8 of its nenorandum on the
merits in opposition to the appeal, let nme wal k you
t hrough what |'m struggling with because | think
your argunment is kind of touching on it, but | want

you to understand and | think also for the purposes

of the Intervenor's presentation | want the
| ntervenor to understand what |'m struggling wth
her e.

If you look under Tab 8, and |

apol ogi ze for not having nore direct guidance, but
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|"m | ooking at | believe the announcenment for case
Number 71-33, which is the case that spoke to the
particul ar |anguage that we're |ooking at here.
The purpose of Case Nunber 71-33, which was to
adopt this |language, was, and |I'mreading directly
fromthe legislative history and the public notice
dat ed Decenmber 23rd, 1971, the purpose reads:

"The purpose of this anmendnment is to
provide for the interim or tenporary |locations for
persons being confined by the court until pernmanent
facilities can be acquired and devel oped for such
pur poses. "

That was for the proposed text change
of detention or correctional institution on |eased
property.

Now, if you nove further into the final
report of what then was referred to as the Zoning
Advi sory Council for Case Nunber 71-33, |I'mreading
in essentially the -- it's the paragraph just prior
to the recomendation portion of the final report:

"The effect of this amendment would be
to permt detention or correctional institutions on
| eased private property in the industrial zones of
the city. This would permt the Departnment of

Corrections to lease private industrial property
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for the purposes of establishing correction
facilities to accommodate overflow popul ation from
the established institutions or as a tenporary
facility while they proceed with the process of
budget, acquisition, and devel opment of permanent
facilities.™

My concern/question to you, then, M.
Rushkoff, is, is it not reasonable to interpret
801.7(k) to be a pressure release valve that only

applies to full-fledged jails?

We're heari ng a | ot about t he
i nterchangeability of ternms -- halfway house
community correctional center, what have you -- but

in my effort to cut through the snoke and mrrors,
and |I'm not wusing that term pejoratively wth
respect to anybody's presentation, but in terns of
the substance here, how would you respond to the
argument that 801.7(k) was devel oped as a pressure

release valve for the pressure that was being

experienced by jails, i.e. for persons who had
al r eady been adj udi cat ed, had al r eady been
sentenced, and were beginning -- although |'m not

saying that's an inportant distinction, but these
are people who are in the mdst of their sentence,

not necessarily going toward the end, not working
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towards work release, but we had to find sonme way
of handling how to bed those people down.

This was a provision that sought relief
in a GM zone because they felt it was going to be
of the least inpact, so to speak, to a residenti al
conmmunity. How do you deal with that?

MR. RUSHKOFF: Okay.

MEMBER ETHERLY: | threw a |ot at you,
but | think that's --

MR.  RUSHKOFF: That's okay. Let ne
focus on the two --

MEMBER ETHERLY: | think that's the
i ssue here, for ne. So help nme understand where
DCRA fit into that picture.

Let nme just keep going for a little bit
here because, like | said, | threw a lot at vyou,
but I think the issue here is what in the Zoning
Adm nistrator's thought process either disagrees
with that rationale or that thinking, okay? Help
me understand why that interpretation doesn't make
sense.

MR. RUSHKOFF: | think part of what you
say fits right in with our thinking on this issue,
which is the aspect we were discussing, pressure

and the need to relieve pressure. I think that's
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where the term"tenporary” is really key.

| think the rationale, to fit it within

what | was saying earlier, would be even -- we're
not even going to house prisoners in these
conditions on a permanent basis. It is neant to be

like a release or sort of an extra measure that we
can follow when we're having trouble |ocating
facilities quickly. | think that was the rationale
behind it.

The second part of what you said was
let's say that it was intended to focus on people
say in the mddle of their sentence rather than at
the end of the sentence, sonmething to that effect.

| don't really see support for that --

MEMBER ETHERLY: And that mght be a

stretch. | grant you that. That mght be a
stretch.

MR. RUSHKOFF: | nmean, here | think
that it's very inportant -- it was very inportant

in analyzing this facility that these are not, for
exanpl e, individuals |like the ones in Kentucky who
had finished their sentence and there was no pl ace
for themto go. It would be very -- | don't think
you could fairly characterize something |ike that

as a correctional institution. These people had, |
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guess, paid their debt to society. At this point,

society is just taking care of them a little
| onger.

Here, we're dealing with individuals --
at least our understanding is that we're dealing
entirely with i ndi vi dual s who are serving
sentences, individuals who if they |eave can be
prosecuted for prison break, who are currently
being -- you know, while they are serving
sentences, they are also in a process of being
cared for and rehabilitated, which is howit's hard
in good faith to say this is not a community based
residential facility as well.

But it seens to nme that what you' ve got
are -- you know, being a CBRF by itself is not
going to get you into a GM District, okay? You
know, being a tenporary detention or residentia
facility probably can get you into a G3 or a G4
-- it's not really an issue in this case, but
probably can get you into a G3 or a G4 because
it's hard to think of one that wouldn't also
gqualify as a community based residential facility,
at | east under the definition that we have in the
regs.

| mean, the distinction between -- hold
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on one nmonent.

[ Pause. ]

MR.  RUSHKOFF: | mean, there's been a
ot of attention given to the distinction between
| ockdown facilities and facilities that are not
| ockdown facilities, and, you know, we haven't seen
anything in the regs or in the cases or anything
t hat would support a distinction between those two
ki nds of correctional institutions.

We also think in terms of what we think
is the rationale for placing CBRFs in these
busi ness districts and pl aci ng t enpor ary
correctional institutions in the CMDistricts. W
think that, if anything, it m ght go the other way.

In other words, it seenms to ne that if you were --
when you are thinking about a non-|ockdown facility
and you are concerned about people com ng and goi ng
and maybe, you know, bothering people, that you
probably want sonmething like that to be in a GM

District rather than a G3 District because you've

got busi nesses around. So, | nmean, if that's the
concern, and | don't think that is the concern
her e, but if that were the concern, I don't

understand why you would put one in a G3 and the

other in a CGM
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In fact, we don't really see any basis
for a distinction between |ockdown versus not
| ocked down. What we see, we do see a distinction
bet ween gener al CBRFs, whi ch m ght i ncl ude
perfectly innocent good people who are in need of a
little extra help in life, we can see a strong
concern not to put people like that in, for
example, a GM District. You're not going to put
them next to a factory.

We also see -- and | wouldn't call that
vindictive or anything, but | think that there is
not that same concern for prisoners, in part
because these are people who, because of their
wrongful acts, are in the governnent's custody, and
in part because we know that there has been a
| ongst andi ng problem with overcrowded conditions at
correctional institutions. So I think the feeling
was, look, if we can get these people quickly,
t hrough sone abbreviated process, into a GCM
District, that is going to be better off for them
than leaving them say, three or four people to a
cell at some jail sonewhere. So, you know, | see
that rationale. But the other one, | haven't been
able to find a hook on.

| nean, | can go into -- | was going to
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-- maybe what | will do is stop here. I think I

have given Bannum a pretty good notice of where
we're coming from and | can go through nore detail
in closing.

MEMBER ETHERLY: Don't |let nme stop you

MR.  RUSHKOFF: Ckay. Because | was
actually -- well, | think this m ght be good for an
opening, | think, the amount | have done so far. |

really wanted to lay out what the position was.
And then in terns of the rest, what | would have
done is sinmply go -- | was just going to kind of
met hodically go through the wvarious provisions.
But | think that maybe what | will do is hold off,
et them go, and then |I can conbine ny response to
their case as well as the ANC s case.
MEMBER ETHERLY: And let nme be clear.

Pl ease feel free to proceed as you woul d. I mean,
| took a Ilittle bit of liberty there and |
appreciate the Chairman's | eeway and ny col | eagues’
| eeway, because typically it is, as | understand
it, the purview of the Board to allow parties to
present their case in full. But as | struggle with
the interchangeable terms, | think there's a very
-- 1 just think there's a very sinple way of

| ooking at this, and what |'m struggling with is,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

221

when you try to make sense of what's a CBRF versus
what's a tenporary detention or correctional
institution and why do we even have a sentence
under the definition of "CBRF' which speaks to the
issue of if sonething is a CBRF, it can't be
anything el se --

MR. RUSHKOFF: Ri ght . Woul d you Iike
me to address that?

MEMBER ETHERLY: So what |'m struggling
with, and I will let you speak to that in a nonment,
but once again what |'m struggling with very sinply
is, isn't it reasonable to think that 801.7(k)
simply speaks to a full-fledged jail, and the
reason why it speaks to a full-fledged jail is
because it's being placed in a C-M zone?

When vyou continue to look at the
| egislative history, the |anguage speaks to saying
that by providing installations in industrial
areas, the inpact on residential sections of the
city will be mnimzed. That's why you can have a
tenporary detention or correctional institution in
a CM zone.

But if you flip to a CBRF, which by its
definition can't be some other use, perhaps the

rationale for a CBRF is the decision has been nade
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that in terns of easing that transition back into
society, that type of use can be found shall we say
conpatible in a nore residential area. That, to
nme, seenms very sinple, seens very |logical. |t
al nost cuts a lot of what we have heard for the
last three or four sessions out the door. So
that's what |'m struggling wth.

But once again | appreciate the Chair's
i ndul gence and that of ny colleagues as | try to
work with this. |"m going to shut up now. M.
Rushkoff, please feel free to proceed forward.

MR. RUSHKOFF: Thank you.

MEMBER ETHERLY: Thank you, M.
Chai r man.

MR.  RUSHKOFF: Maybe | wll just go
through the definition of CBRF, because this is
what led to us coming to the conclusion we did, was
just studying the regul ation.

I mean, the first sentence says that,
"A CBRF is a residential facility for persons who
have a common need for treatnment, rehabilitation,
assi stance, or supervision in their daily living."

Now, if you focus on rehabilitation and
supervision in their daily living, to us, that

sounds |like a correctional institution. These are
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peopl e who need supervision, rehabilitation. And |
think the correctional institutions, except for
people on death row, are considered to Dbe
rehabilitative facilities.

Now, if you look at the definition of
adult rehabilitation home, it says a facility
providing residential care for basically adults
under pretrial detention or sentenced court orders.

Again, there's nothing there about whether it's
| ockdown or not |ocked down. The criteria involves
residential care for adults under sentenced court
orders, and | don't see any way to distinguish,
using that definition, between saying that a
hal fway house is an adult rehabilitation home and
some kind of |ocked down facility or jail is not an
adult rehabilitation hone.

Now, if you l|look up further, there's the

sentence that | think you are referring to, M.
Etherly. If an establishment is a CBRF, quote, "it
shall not be deened to constitute any other use
permtted under t he authority of t hese

regul ati ons.”
| f a t enporary detenti on or
correctional institution is a CBRF use, and that's

what we think, then when you say -- | nean, the
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only -- let me go back a second.
This sentence, when it says it shall
not be deenmed to constitute any other use, "other

use" must mean a use other than CBRF use. It shal
not be considered to constitute a non-CBRF use.
For exanple, a community based residential facility
that is also a bowling alley shall not be deened to
be a bowing alley and get out of the CBRF rules,
but if what you're talking -- for exanple, one type
of CBRF is an adult rehabilitation home. So if you
say, okay, this CBRF, we deem it to be a adult
rehabilitation home, since that's a subset of CBRF,
that's not an "other use,"” that is a CBRF use.

Now, we think that tenporary detention
or correctional institution, if it has adults in
it, is going to be a adult rehabilitation honme; if
it has youths in it, it's a youth rehabilitation
home; and it's even possible, if you look at the
definitions, to be both an adult and a youth
rehabilitation hone in the same institution.

So it's possible something could be a
adult rehabilitation home, a youth rehabilitation
home, a tenporary detention or correctional

institution, and we would say that all of these are

CBRF uses. So it's not like the bowing alley
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anal ogy where you say, well, let's call it a
bowing alley, and that way we can get the CBRF
into soneplace it's not supposed to be.

One thing that | think I will go into
before stopping just because this my also --
again, I'mthinking mainly in terms of presenting
enough of our argunent that there 1isn't any
surprise here. There were references in our notion
for an affirmance here at the conclusion of the
Appel l ant's case to whether or not this should even
be an appeal from the permt. I was suggesting
that what they should be doing is asking us to
revoke the permt rather than appealing the
i ssuance of the pernmt. | wanted just to flesh
that out a little bit.

As we see it, the sinple case is --
whi ch may not be this one, the sinple case is where
soneone applies to do sonmething -- okay, let's say
soneone nmakes an application to do X, okay, and
they are issued a permt to do X Then time goes
by and soneone cones forward and says, "They're not
doing X, they're doing Y," okay? In that
situation, where the application said, "W want to
do X," we said, "You can do X, here's a permt,"

and they're doing Y, it doesn't make sense for them
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to come straight to the BZA and appeal and say,
"They're not doing X. W' re appealing the decision
to issue the permt." In that case, they should
really cone straight to DCRA and say, "Look what
they are doing."

Now, that is a basis for revoking the
permt, although you actually don't have to revoke
the permt at that point. You could nove agai nst
them Corporation Counsel could nopve against the
organi zation for acting without a permt. But you
could go ahead and just revoke the permt at that
point to renove any anmbiguity as to whether or not
the activity is authorized.

Now, a slightly nor e conpl i cat ed
situation which | think is what we've got here is
--  what you mght have here, you have an
application to do X, okay, and we issue a permt to
do X, but in saying this is a -- you know, in the
application, you say, "W're going to do X, Y, and
Z," okay. We issue a permt to do X | f soneone
cones forward and says, "Hey, wait a mnute,
they're doing Y and Z," okay? Now, given that
those were in the application, presumably they have
aright to rely on the fact that they disclosed it

all and we said you can do X, but it was clearly
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contenplated that X would include Y and Z because
it was all set forth in the application, at that
point, it makes sense to say, "You should be
allowed to appeal the decision to grant an
application to do X in response to an application
that described Y and Z kind of together with X "
okay? So they should be able to appeal that.

But suppose there's an application --
and | guess our view is really this my be the
current situation -- there's an application to do
X, all right, and it includes a discussion of Y and
Z, but if the ANC cones forward and says, "They're
doing A, B and C/" things that weren't in the
appl i cation, okay, that shouldn't be an appeal from
the permt, the permssion to do X, because it's
not Y and Z, which were disclosed in the
application, it's sonething new, and the sonething
new in this case | think may refer to this whole
five-year issue, okay? And, you know, there, the
guestion is, was it an error, you know, was it an
error to issue the permt to do X, Y and Z? No.
We have soneone who is now doing sonething, you
know, that I amcalling A, B or C

CHAI RPERSON GRI FFI S: Okay. So you're

saying there's a difference between an error in
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issuing a permt and conpliance with the permt
t hat was issued or even the C of O

MR. RUSHKOFF: Ri ght . And the reason
we're setting forth three categories here is |
think the argument m ght be that even if -- | think
their argument nmight be to the extent that things
were disclosed to DCRA, I'm conceding that m ght be
a legitimte basis for an appeal even if we didn't
give express authorization to do it. Vhere it
hasn't even been disclosed to DCRA, you know,
appealing the permt is not the way to go, because

CHAI RPERSON GRI FFI' S:  Okay.

MR. RUSHKOFF: So that's our position.

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

MEMBER ZAI DAN. M. Chair?

CHAI RPERSON GRI FFI S: Let me see if
he's fini shed.

MR. RUSHKOFF: Yes. | will stop here.

CHAI RPERSON GRI FFI' S:  Ckay.

M . Zai dan.

MEMBER ZAI DAN. Well, actually | wanted
to respond to that issue and then | had a question
in regards to DCRA's permitting process, which is

obvi ously the big issue.
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I mean, the argunent you just made |
can understand; however, how do you reconcile that
with our jurisdiction under 118.5, which gives us
the authority to hear any adnm nistrative decision
by an adm nistrative officer of the governnment?

| nmean, if you issue a permt for X to
use your analogy, and X is perfectly appropriate,
the Board still has the jurisdiction to hear that
appeal, it would seem to ne. I mean, would you
agree with that?

MR. RUSHKOFF: Yes.

MEMBER ZAl DAN:  Okay.

MR.  RUSHKOFF: Yes. If we issue a
permt to do X, certainly someone can appeal and
say, "You never should have issued a permt to do
X"

MEMBER ZAl DAN: Okay.

MR. RUSHKOFF: | mean, that's a little
bit hard in this case because the statute says --
you know, talks about a tenporary correction or
detention facility in a GM District. So first,
we, you know, issued a building permt to convert
sonething to a detention or correctional facility,
and then we issued a certificate of occupancy for a

correctional or a detention facility, so al nost by
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definition, what we did was okay.

Il nmean, |I'm trying not to take that
rigid position. I['"'m trying to show where we're
conceding and where we're not. We're conceding

that to the extent under all the circunstances it
was clear what we were talking about, and, you
know, Bannum -- to the extent Bannum nmade it clear
what they were going to be doing, | think they
would be right to appeal if they shouldn't be
allowed to do that. To the extent it wasn't even
di scl osed to us what Bannum would be doing, then
that's really not a subject for the appeal.

MEMBER ZAI DAN:  Okay. Well, actually,
you brought up a point that relates to ny next
gquestion, and that is, your position is that this
facility falls under 801.7(k), which is the -- |
don't have it directly in front of nme, but is it a
tenporary correctional facility that is only
all owed to operate for three years?

MR. RUSHKOFF: That's right.

MEMBER ZAl DAN: What did DCRA rely on
to ensure that this would only operate for three
years?

MR.  RUSHKOFF: In this case, DCRA

decided it would issue a certificate of occupancy
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for three years, so that the certificate of
occupancy just expires after three years.

MEMBER ZAl DAN: Okay. That has al ways
been my -- that has been a big point of confusion
in ny mnd because all of the docunments we've seen
and | think Bannum has even testified to that
during this proceeding, that their contract is for
five years, this is going to operate for five
years. The regulation, despite all of this
confusion, is pretty clear that they can only
operate for three years.

MR. RUSHKOFF: Yes. | have --

MEMBER ZAIl DAN: So I'm just wondering
what DCRA relied on. Now, if you were planning on
pulling the C of O after three years, | guess
that's sonething we need to deliberate on.

MR. RUSHKOFF: At the time the building
permt was issued, | haven't -- |'m not aware of
anything that was in front of DCRA at the tine it
issued the building permt that would have led it
to believe it would be five years rather than up to
three years.

If you |look at the two letters fromthe
year | think 2001, 2002, there were the two letters

there, there's no reference in there to anything
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about five years.
MEMBER ZAIl DAN: There's a reference to

three years?

MR. RUSHKOFF: | think it's -- | think
they quote from-- | think they quote fromthe reg,
which would make it -- which says three years in

it. Yes, | think that's what they do.

MEMBER  ZAl DAN: So DCRA's nornal
perm tting process for this type of use would be to
issue it for three years and pull the C of O after
three years. They don't ask to see contracts or

what ever type of agreenents, the | ease, anything?

MR.  RUSHKOFF: That's right. That's
right.

MEMBER ZAl DAN: It's just issue the C
of O for three years and then pull it after three
years.

MR. RUSHKOFF: That's right. | nean,

think that there's a lot of situations where people
ask DCRA to do things all the time. DCRA does not
go behind the application. In other words, you
apply, say you want to do a bowling alley. They
don't check to make sure, gee, have you ordered
bowing balls? W assume that the application is

disclosing to us what they want to do because we
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only authorize them to do what they have asked for
perm ssion to do.

MEMBER ZAl DAN: Ri ght .

MR. RUSHKOFF: | f they decide they want
to go do sonething else, well, they don't have a
permt or they don't have a certificate of
occupancy to authorize what they' re doing.

MEMBER ZAl DAN: Ri ght.

MR. RUSHKOFF: And presumably they have
an incentive to tell us what they want to do,

because if they don't, they're not going to get a

permt authorizing it. | mean, that's --

MEMBER ZAl DAN: Ri ght . Wwell, and
cannot speak factually because |I'm just kind of
speaki ng anecdotally on this, but | know there are
other areas of the regulations -- for exanple,
shared parking facilities -- that are required, and
agai n, I"'m not quoting regulations, that are

required to have | eases to show that two facilities

are being |eased. Well, it's nmy understanding --
again, |I'm speaking anecdotally, so | my be
incorrect on this -- but that DCRA requires to see

the | ease before they issue the permit to know that
that regulation is satisfied.

Vhat |'m kind of pushing you on here is
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what did they -- what did you guys rely on to know

that this is only going to operate for three years
under a | ease agreenent?

MR. RUSHKOFF: Ri ght.

MEMBER ZAI DAN:  Now, if your contention
is that you rely on the good faith of the applicant
and you are going to pull the C of O if they're
wrong or you're going to pull the C of O after

three years, then that's what we have to deliberate

on.

MR. RUSHKOFF: I mean, we could issue
the -- first of all, this is the appeal from the
building permt. A person can get the building

permt and not even have a contract yet, okay? So
we don't say, "Can we see the contract."”

| nmean, presumably someone wants --
sonmeone is interested in a tenporary correctional
institution, and soneone is interested in providing
that service, and they say, "Well, let's first see
if we can get a facility for it ina CMDistrict."

So they find a facility.

The first thing they do is say, "Can we
get perm ssion to even convert this thing? Do we
have anything to talk about?" So they cone

f or war d.
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"Can we have perm ssion to convert this
to a community correctional center.”

"What' s that?"

"Wl |, you know, it fits wthin

tenporary detention or correctional institution.”

"Fi ne. "

Okay. So then they get a building
permt. They nmay never do anything, they may never
get a contract to use it. They may just get this

permt and then they just end up throwing it away
because no one -- they can't get the business.

MEMBER ZAl DAN: Wt hout getting a C of

o

MR. RUSHKOFF: Right. Right.

MEMBER ZAl DAN: Well, I"mnot trying to
advocat e t hat it's an easy regul ation to
adm ni ster. It's tough when regulations rely on

| ease agreenents and contracts.

MR.  RUSHKOFF: I think the hard issue
here, which I wll just throw out because we just
don't have an answer to at this point, is what does
it nmean to be a permanent -- | nean, clearly
sonething that's a pernmanent correctional facility,
okay, is not authorized.

MEMBER ZAI DAN: That's true.
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MR. RUSHKOFF: I mean, we don't have

any guidance on this issue, and one reason | think
that -- | think one reason why we were hesitant
earlier to cut off nore than we can process in this
proceeding is because there's a whole issue as to
if your intention is to operate a permanent
facility and you seek authorization to operate a
tenmporary facility, and then you just kind of |et
that expire, you know, was that a tenporary
facility because you never got authorization to go
past three years and it just ended, or was it a
permanent facility because --

MEMBER ZAI DAN:  Well, it seems to nme --
in other words, you just said that after the three
years, you would pull the C of O --

MR. RUSHKOFF: Ri ght.

MEMBER ZAl DAN: -- and the operation
woul d be operating illegally.

MR. RUSHKOFF: That's correct.

CHAI RPERSON GRI FFI S: I's there anything
that precludes from reapplying for a C of O at the
same site?

MR.  RUSHKOFF: | mean, it seens to ne
at that point you would deny the application to

renew because --
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MEMBER ZAlI DAN: | woul d hope so.

MR. RUSHKOFF: -- the whole idea was it
was supposed to be tenporary for up to three years.
So, you know, | don't know what happened -- |
mean, we have gotten into the issue of this
contract. Now that we finally got the contract
|ast week, the <contract actually raises nore
guestions than it answers, because it's a one-year
contract with four options to renew at the
di scretion of the Bureau of Prisons, okay?

So the question is, let's say in the
fourth year they renew that, you know, they seek to
renew the contract, okay? And let's say we say,
"Hey, your three years is up." I don't even know
if under the contract are they free to say, "Look
we will house them sonewhere else in the District”
and, you know, try to do that. I don't know what

happens at that point.

MEMBER ZAI DAN:  Well, it seems to nme it
would all relate to the C o O You' ve got the
contract issue, and then if | am reading the RFP
correctly, | think the RFP's proposed scope of work

was for five years. So it seens to ne this is al
kind of turning on this five-year issue.

CHAI RPERSON GRI FFI S: Let's go to the
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heart of the matter, and that is DCRA's review, as
you said, of the application, the materials
presented in the application which led DCRA to
issue a certificate of occupancy for a comrunity

corrections center.

First of all, you stated and one of the
i mpor t ant questions IS how was tenporary
est abl i shed? And you said, well, you guys had

built in that you would issue a C of O only for
three years.

You have al so given testinmony today and
in your briefing about the simlarities for the
ability of a CCC to fit within the definition of
CBRF and adult rehabilitative hone.

So in reviewing to issue a permt for a
CCC, the first question is, is that a defined term
in the zoning regul ati ons?

MR. RUSHKOFF: A CCC is not a defined
termin the zoning regul ations.

CHAI RPERSON GRI FFI' S:  Ckay.

MR. RUSHKOFF: | think that --

CHAI RPERSON GRIFFI'S: So then issuing a
CCC, it's essentially a category that was created
by DCRA to put on the permt; therefore, they wll

have had and do have a substantial definition of
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what that is.

What | have heard you say and in your
briefing, in one of your footnotes, you're saying
that there is an overlap, there are simlarities.
One could be a subset of another and be then
limted and it's nore specific. M point being how
do you reconcile the definition in 199 as you have
read and stated, the simlarities for CCC, and
801.2, which clearly states for purposes of this
subsection a community based residential facility
shall not be considered a commercial use, which
woul d obvi ously preclude that in the C-M zone?

MR. RUSHKOFF: In that provision, if
you are -- nmy recollection of that provision is
that if you're considered a comercial use, then I
believe you're then allowed, based on your status
as a commercial CBRF, you would be allowed in that
district, okay?

What we're saying is --

CHAI RPERSON GRI FFI'S: Let e clarify.

MR. RUSHKOFF: Okay.

CHAI RPERSON GRI FFI'S: The point is that
a CBRF would not be allowed to be counted as a
commercial use that would make it allowable. It

woul d have to then go to 801.7, which is obviously
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what we're distinctly tal king about.

MR. RUSHKOFF: That's right.

CHAI RPERSON GRI FFI S: And that's where
the specific cones.

If I'"'m follow ng your argunent, you're
sayi ng, okay, well, a CCC as presented in the
application and the material reviewed by DCRA for
the permt, it fell within the paraneters of a CBRF
and a adult rehabilitative, but also sonehow net
this nmore stringent requirenent of 801.7 saying
that it's a tenporary detention and correctional
institution.

I still don't wunderstand -- | think
it's been asked now, this would be three tines --
but how DCRA actually made that distinction of,
one, a use that's not defined CCC in the
regul ations and put it into the nost specific, and
t hat being the tenporary detention or correctional
institution.

MR.  RUSHKOFF: Well, wthout having --
in the record, we have tw letters from Bannum
where they said that their intention was to run a
tenporary detention or correctional institution for
a period of up to three years at a particular --

and they were interested in that |ocation on Adans
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Pl ace. Then they seeked permi ssion to convert a
building to a community correctional center, okay?

Now, whatever a community correctional
center is, and presunmably there's a range of
community correctional centers, | would inmagine,
you have the term "correctional center" in there,
okay, so certainly, while it my not be true that
every single comrunity correctional center would
qualify as a correctional or detention institution
-- there my be sonething that doesn't -- the
guestion here is, they are asking for authority to
convert a warehouse into a conmunity correctional
center. Once they do that, if they want to then
get a certificate of occupancy and operate it, they
will have to operate it as a tenporary detention or
a correctional center.

CHAI RPERSON GRI FFI S: But the first
step for zoning review and approval is the pernit.

MR. RUSHKOFF: Ri ght .

CHAI RPERSON GRI FFI S: It had to be
approved. Are you saying that there is a different
zoning review for a certificate of occupancy than
there is for a permt issue?

MR. RUSHKOFF: No.

CHAI RPERSON GRI FFI'S: Okay. So | don't
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see how you're --

MR.  RUSHKOFF: One involves they want
to convert a building, okay? They want to convert
a building from a warehouse to sonething they call
a community correctional center, and they have al so
di sclosed that their ultinmate goal is to operate
the community correctional center wthin the
meani ng of 801.7(k). That is their intent, okay?

CHAI RPERSON  GRI FFI S: So what was
presented? How did DCRA make that decision? |If

we're having such a hard tinme seeing the clear --

MR. RUSHKOFF: | guess -- you know, the
way DCRA made the decision is by saying, is a
t enporary det enti on or correctional facility

allowed in a C-M District, okay? And it was a
relatively straightforward thing. The thought
process was, is this a use that's allowed in the
district? Ckay. Then we can authorize them to
convert the building for that use and then to get a
certificate of occupancy for that wuse. If they

wander from that use, okay, then they are subject

to enforcement or revocation or sonething |Iike
that, but as long as -- and | think part of the
reason was as long as their certificate of

occupancy tracks the |anguage of the regulation,
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then sort of by definition, they've got to conport
t hensel ves with the requirements of 801. 7(k).

CHAI RPERSON  GRI FFI S: VWhat was the
specific information in the application that noved
this comunity correctional center out of adult
rehabilitative home into the tenporary detention
and correctional institution?

MR. RUSHKOFF: It was not noved out of
adult rehabilitative hone. It clearly -- this is
an adult rehabilitative home.

CHAI RPERSON GRI FFI S: l"m sorry. And |
say that only because you said the process of
t hought at DCRA was, yes, this could fit wthin
that, but somehow noves to a nore specific |evel.

MR. RUSHKOFF: No. It did fit within
adult rehabilitative hone.

CHAI RPERSON GRI FFI' S:  Okay.

MR. RUSHKOFF: | nmean, | don't even
know i f there was --

CHAI RPERSON  GRI FFI S: s an adult
rehabilitative honme allowed under 801.77?

MR. RUSHKOFF: An adult rehabilitative
home is only allowed under 801.7(k) if it is a
tenporary adult rehabilitative home and an adult

rehabilitative home that is operated as part of the
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correctional system so that escapes from the adult
rehabilitative hone are prosecuted as prison
br eaks. So it's a narrow, narrow subcategory of
adult rehabilitative hone.

CHAI RPERSON GRI FFI S: Okay. Are there
other sections in 801 of which this permt

application cane under review that you are aware?

MR.  RUSHKOFF: Just 801.7(k) is the
only clause that it could -- first of all, we're
tal king about a CMDistrict, so that's -- the only

thing close to permtting a facility like this in a
C-M District would be this tenporary correctional
institution.

CHAI RPERSON  GRI FFI' S: s it your
testinony, then, that DCRA, in reviewing this, did
not review under Section 805 external effects of
permt applications? "Wen filing an application,"
805.1 states, "for a building permt or certificate
of occupancy with the Departnent of Consunmer and
Regul atory Affairs for a use permtted under 801.7,
the applicant shall submt with application three
copi es of site plans showi ng buildings,” and (b) is
nore pertinent: "A description of any operations
that would be subject to the standards of external

effects.”
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MR. RUSHKOFF: Well, first, | would say

| am not testifying -- | am not testifying on
behal f of DCRA; |I'm sinply making |egal argunment.
There is nothing in the record that |I'm aware of
that deals with those issues. That's not an issue

that was raised by the ANC, a failure to consider

t hose external effects, so I did not prepare that
i ssue because | didn't realize it was an issue
t oday.

CHAI RPERSON GRI FFI S: | think we're

going to ask for you to submt into the record
whet her that was or was not done.

MR. RUSHKOFF: Okay.

CHAI RPERSON GRI FFI S: I think it's
fairly pertinent and the appeal is that the permt
was issued in error and clearly there are tests
t hat have been put to us for it. But the Board as
its discretion | believe can nove a little bit
beyond it. It seens to be a very easy thing to put
to rest. But -- well, we will leave it at that.

Let me stop there and allow others.
Ms. MIler?

MEMBER M LLER: M. Rushkoff, when
| ook at the legislative history of 801.7(k), it

| ooks like it was enacted in '71, and |I'm wondering
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if there were any other facilities that fall into
this category that building permts were issued for
or is this the first.

MR.  RUSHKOFF: You nmean any ot her
particul ar buil di ngs?

MEMBER M LLER: That constituted
tenporary detention facilities that we can | ook at
to see, well, what did they |ook |ike.

MR. RUSHKOFF: Onh. | can't answer your
guestion, but | can -- if we are going to be
researching external effects, certainly |I can find
out . So the question specifically is what other
types of buildings have been allowed to operate
under 801.7(k) so we can see what they are?

CHAI RPERSON GRI FFI S: When was this
done? In 1987?

MEMBER M LLER: It says 1971

MR. RUSHKOFF: Yes.

MEMBER M LLER: So there's been over 30
years since this was enacted. Yes, that's nunber
one, to see what this animal is, because that is
part of what this is about, what is a tenporary
detention facility.

Also, is it your legal interpretation

that this provision can be applied to the overflow
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of prison popul ation now and not just of the prison
popul ation in 1971 that was creating the problen?
For instance, this is outside of this record, but
you made reference to newspaper articles that talk
about not having enough places for prisoners in
D.C. Jail to go to.

Number one, do you read this
interpretation as allowing -- as providing for that
ki nd of situation?

MR. RUSHKOFF: Yes.

MEMBER M LLER: And | understand that
there are some inmates presently at this facility.

Are any of themfromthe D.C Jail?

MR. RUSHKOFF: | don't believe so. I
mean, | think I"'mnot in the best position to opine
on that, but my understanding is that this is run
by the Bureau of Prisons and it would be people
com ng from the federal system as opposed to the
D.C. Jail, but I'm sure that Bannum can correct ne
if I"'mwong on that.

MEMBER M LLER: Okay.

MR. RUSHKOFF: | think the article |
had referred to earlier was referring not so much
to specifically the problem of jail overcrowding,

but the article -- and | believe the article
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referred extensively to this proceeding -- was
referring to the problem of a large nunber of
people are expected to need the transitiona
hal f way- house type facility, that that's what the
medi a has been covering, and that's due to the fact
that there were a lot of drug arrests | believe in
the early '90s and these people now are finally
reaching the end of their sentences and nany, nany
people are going to need halfway house facilities
fromthe federal system

MR. TEMPLE: Excuse nme. To the extent
that the gentleman is referring to an article that
is not admtted into evidence, | would nove that it
be struck from the record for any purposes of
consi deration by this Board.

CHAI RPERSON GRI FFI S: I wasn' t
follow ng. What article are you --

MR. TEMPLE: It's the second time it
has come up before the panel today. Thank you.

MEMBER M LLER: We can strike that from
the record, but | think the general point is, would
your type of facility be used to absorb an overfl ow
of prisoners in the District of Colunbia, and I
think the answer was that as of now, and we're

going to hear nore testinony, the prisoners are
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comng fromthe federal system

CHAI RPERSON GRI FFI S: Ri ght . Okay.
Let's clarify first of all what you are submtting
in terms of Ms. MIller's request to | ook at other
simlar -- | think we're going to have to do that
in two steps. | think what | would like to do,
since it was established in 1971, get a list of all
permts, just the nunbers so that we will be able
to count them as to those issued in the GM zone
under 801.7(k), and then we can establish -- |if
there are twd, we <can look at the specific
pr oj ect s. If there are 659, we my have to take
anot her course. So as quickly as that can cone in,
then we can figure out which way it would go.

M. Parsons, | Dbelieve you had sone
guesti ons.

COW SSI ONER PARSONS: Well, follow ng
up on Ms. MIller's question or one that has been
bothering me all afternoon, and you started it, is
this -- going back to 1971 and realizing the
genesis of this particular provision, how is it,
then, that DCRA determined that this is an
enmergency -- that is, the jails are overcrowded,
the prisons are bursting and we need tenporary

relief for a three-year period until nor e
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facilities <can be built in the District of
Col umbi a?

MR. RUSHKOFF: I mean, | don't think
DCRA saw its role as analyzing the -- and | don't
think DCRA will ever be well-equipped to make a

determ nation as to whether or not there is an
enmergency in either the federal or the D.C. prison
system | think nmaybe the -- | can't inmagine that
the intent of the regulation was for DCRA to engage
in that inquiry.

There are references in the legislative
history to concern that the term "tenporary" by
itself would not work, that you needed a little
nore, and | believe -- unless -- well, there was
concern that they had to be very, very clear about
the tenporary nature of it, and that's why there's
so nmuch seem ngly duplicative |anguage in 801.7(Kk).

There's a reference to tenporary, there's a
reference to |eased property, there's a reference
to three years. And | don't know the answer, but
my guess would be that that was part of an effort
to nmake sure that it would only be used for bona
fide tenporary facilities, the idea that you
woul dn't set up a whole facility on | eased property

for less than three years. Presumably it's very
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expensive to get started with one of these. You
woul dn't do it wunless there was some sort of
energency because it may not really nmake econom c
sense to do it this way, that you would nornmally
acquire a facility and run it on a permanent basis,
and presumably the ampunt of time it takes to get
one of these things set up is going to neke it
econom cally infeasible if you know you've got only
up to three years to run it. That is my guess, but
| don't know the answer.

COWM SSI ONER PARSONS: Wiy is it you
don't think that DCRA should reach out and conme to
such a conclusion that there is an energency and a
t enporary need?

MR.  RUSHKOFF: I think that trying to
make that determnation is far beyond DCRA's
expertise, especially the individuals who would be
trying to make that decision. | think to be able
to evaluate what the needs are of either the
federal or the D.C. correctional institution -- for
exanpl e, a representation was nmade by people in the
federal system that there is an energency; | don't
see how DCRA could ever |ook beyond that and
conclude that there isn't an energency.

| mean, | suppose that you could have
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sone kind of pro-forma formthat's filled out, but
one thing, the regulation doesn't actually refer to
an energency. | think that was the |egislative
hi story.

Fol | owi ng t he regul ati on, t he
regul ation refers to tenporary, it refers to | eased
property, and those are things that DCRA certainly
can either evaluate at the beginning, you know, and
say, "We will not give you a building permt unless
you show us the |ease,” or they can say, "Look, we
are giving you authorization to go ahead on a
tenporary basis on |eased property,” you know, and
if those things don't pan out, if it is not |eased
property, if it is not tenporary, if they're going

beyond three years, it is very easy for DCRA to

you know, take action if one of those bright |ines
is crossed.

COW SSI ONER  PARSONS: Vel |, if we
carry this -- if that threshold isn't crossed, if

this was a tenporary energency that the Bureau of
Prisons could attest to, not the applicant, but
sone official agency could attest to, and we waived
t hat, we say, "Wl |, that's not DCRA' s
responsibility, they're just going to read the

letter of the law, and if it says "tenporary,' cone
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on in."

So your first test is, are you a CBRF
and the answer is yes; are you tenporary, and if
you say, “I"'m tenporary, Scout's Honor, [''m
tenporary,” then you can go into CM1, you see.

mean, that's where this is |eading.

MR. RUSHKOFF: You nmean C-M -- okay.
First of all, you wouldn't say, "I ama CBRF"; what
you would say, you would say, "I'm a correctional

institution," okay?

COWM SSI ONER PARSONS: Ri ght .

MR.  RUSHKOFF: And you would say, "I'm
tenporary, |'mon | eased property,” and then you're
allowed in there.

Now, | think the concern about -- |
think the min concern with things not being
tenporary, at least when | went through the
statutory scheme before, | think the main concern
is not that putting a permanent facility in a GM
District poses sonme kind of problem that a
permtted facility in a G3 District doesn't pose;
| think the concern there is with, | guess, the
fairness to federal prisoners of putting people --
setting up a permanent facility in a manufacturing

zone.
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| have to say that to have DCRA in the

first instance trying to decide is this really
tenporary or is this really permanent, | mean, it's
real -- | even wonder whether or not that's even a
valid concern in terms of what are the legitimte
regulatory interests of the District of Col unbia.

Is it really any of our business whether or not the
Bureau of Prisons is putting people in a CM
District tenporarily or permanently, because the
harm there is on the prisoner, not -- in terns of
our regulatory interests, |I'm not sure that it's
within the scope of what we're concerned about.
We're concerned about, you know, whether or not
these various uses fit t oget her within the
District, and so --

COW SSI ONER PARSONS: What we woul d be
concerned about is the welfare of those who are
occupyi ng the space.

MR. RUSHKOFF: Ri ght .

COW SSI ONER PARSONS: And it's clear
that the Zoning Conm ssion intended that CBRFs be
| ocated in different zones than this one, so that
when prisoners, if they are called that, are noving
back and forth on their way to work and acclimating

t henmsel ves back in society, they are not walking
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t hrough a manufacturing zone, and that was the
intent of the zoning regulations that I'm famliar
with.

So now we reach back 30 years to an
entirely different industry that didn't even know
what a community correction facility was, or center
was, and grabbing that tenporary aspect of it and
drawing it forward 33 years and saying, "Oh, it
fits," and that's what |'m having trouble wth.
But I will stop at that.

CHAI RPERSON GRI FFI S: Ot her questions
fromthe Board?

MEMBER M LLER: | just want to follow
up on M. Parson's coments, because that has
gotten ne thinking in a different direction, too,
and | would like M. Rushkoff to respond to this.

I'"'m looking at the purpose of the
anmendnment, and it says, "The purpose of this
amendnment is to provide for interim or tenporary
| ocations for persons being confined by the court
until permanent facilities can be acquired and
devel oped for such purposes,” and then |I'm hearing
that the purpose of this facility, though, is
sonething very different, it's to house inmates

tenmporarily wuntil they are free to go back to
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society. | just don't know if these -- these don't
seemto fit.

MR.  RUSHKOFF: OCh, vyou're saying the
use of the word "tenporary"? "Tenporary" clearly
refers not to whether the prisoners are there
tenporarily. | think everyone agrees that the
facility itself is what is supposed to Dbe
t enporary, okay?

CHAI RPERSON GRI FFI S: That's not what

she' s sayi ng.

MEMBER M LLER: But the reason it's
supposed to be tenporary is different, it seenms to
nme.

MR. RUSHKOFF: The reason it's supposed
-- well, | think the reason it's supposed to be

tenporary is it's supposed to deal with overflow,
with managing a prison population. It's not

supposed to be --

CHAI RPERSON  GRI FFI S: But what her
point is, is that tenporary as it's witten here
tal ks about this is where prisoners will be housed

while their new prison is being built, not that
this is a tenporary three-year |ease and then the
facility goes away or that prisoners or clients or

however you want to refer to them are there for a
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tenporary stay.

MR. RUSHKOFF: I nmean, | don't know if
it's that specific, tenporary while a new prison --
it could be it's here because we project over the
next two years we will have nore prisoners than we
have room for, and it could be that after the
two-year period is over, you have taken care of the
excess popul ation, the population then drops, and
your permanent facilities are now sufficient. I
nmean, there could be nmany situations where you need
to set up sonething on a tenporary basis.

CHAI RPERSON GRI FFI S: There could be,

but are you saying in 1971, that's all what they

were thinking, the Zoning Commission, in witing
t hat ?

MR.  RUSHKOFF: Well, | don't know
everything what they were thinking. | think they

were thinking that at tines, you have nore people
in jail than you can accommmpdate, and there has to
be --

CHAI RPERSON  GRI FFI S: They weren't
anticipating a large prison system that services
the District of Colunmbia my be closing and that
there is an overflow of prisoners, that there my

have been a tinme at which tenporary provisions
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would have to be made Dbefore nore permanent
situations were made?

MR.  RUSHKOFF: I nmean, they may have
been reacting -- it often happens that you react to
a specific crisis. There my have been, you know,
a specific crisis that's descri bed in the
| egislative history involving overcrowding at a
particular jail that caused themto create a rather
general regulation that would deal presumably not
just with that situation in 1970 or '71, which they
could have set forth that situation. They could
have said, "W have a problem right now wth
overcrowdi ng," and they could have put that in the
regul ati on: "To the extent that people are
addressing this particular problem you can do it
through this exception."” That's not what they
sai d. They used general |anguage that presumably
could be used in circunstances in the future. They
didn"t |limt it to D.C. facilities, so presumably
it could apply to a federal facility.

CHAI RPERSON GRI FFI S: So you're saying
if we had sections in the zoning regulation that
actually expired thenselves, that that section
woul d expire when the crisis expired?

MR. RUSHKOFF: No. '"'m just saying
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that if the intent is to have a regul ation deal
with a relatively narrow circunstance, that should
be set forth in the regulation. | think if you
have a relatively broad regulation, to go beyond
the plain nmeaning and to say this should be
interpreted in light of the legislative history to
give it a nmuch narrower neaning than it has on its
face, I'm just not sure that that's a correct way
of construing regul ati ons.

CHAI RPERSON GRI FFI'S:  Ckay.

Any ot her questions fromthe Board?

[ No response. ]

CHAI RPERSON GRI FFI S: Ckay. One | ast
time, then. You indicated to M. Parsons that you
woul dn't come in if you were going to a GM zone
and say you have a CBRF, but it's of a tenporary
nat ure. But you need to clarify again for ne, you
have said that the tenporary detention or
correctional institution is actually a further
definition of an adult rehabilitative hone, which,
in fact, is a CBRF; is that correct?

MR. RUSHKOFF: Yes, except that it
could potentially be a youth rehabilitation --
rehabilitative hone. What |I'msaying is --

CHAI RPERSON  GRI FFI S: Still fitting
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within the definition, --

MR. RUSHKOFF: Ri ght.

CHAI RPERSON GRI FFI S: -- the current
definition of CBRF.

MR. RUSHKOFF: The reason -- | nmean,
the fact is that just applying the |anguage of the
regul ations, it's hard without tw sting and turning
to say that -- and I"'mnot going to twi st and turn.

| mean, these things fit within the definition of
CBRF, at |east the | anguage we have here.

Also, not twisting and turning, they
seem to fit <clearly wthin the definition of
correctional institution, and, in fact, |ooking at
the definition in this Bannum -- the attachment --
the explanation of terms that Bannum submtted, |
think it's fromeither their contract or it's from
-- when they define community correction center,
they say -- they specifically use the term "hal fway
house," they also say "correctional facility.” So
the idea that there is such a thing as a hal fway
house and it's distinct and different from a
correctional institution just doesn't seem to
conport with these facilities.

Now, | -- you know, just the reality of
it --
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CHAI RPERSON  GRI FFI S: Okay. The

facility -- are you saying, then, the regul ations
t hemsel ves make no distinction between CBRF and the
tenporary detention correctional ?

MR. RUSHKOFF: No, they mke a
distinction. One is a narrow subset of the other.
CHAI RPERSON GRI FFI' S:  Okay.

MR. RUSHKOFF: Bet ween CBRF, you get to
either adult or youth rehabilitation facility, and
then within -- they could then -- if they are
correctional and tenporary, they would then fit
wi thin 801.7(k).

But in terns of the analysis, | don't

t hi nk, when you get one of these things, you say,

is it a CBRF? | don't think that's where -- |
t hi nk what you -- you short-circuit that and you go
straight to the issue of: s this a correctional

institution? |Is this a detention institution? |Is
it tenporary? You know, is it on |eased property,
et cetera?

CHAI RPERSON GRI FFI S: Okay. | have
clarity on your point now.

MEMBER  ETHERLY: Not so nmuch a
guestion, M. Chairmn. | would just note that I

think the problem with the analysis, M. Rushkoff,
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is you run into you still are going to get hung up
on that |anguage regarding if an establishnment is a
CBRF as defined in the section, it shall not be
deened to constitute any other use. | am still
struggling with that and | haven't heard anything
to sway ne from | ooking away fromthat |anguage.
The second piece, and | nentioned that
earlier, but the second piece that |I didn't nmention
is you talk about kind of perhaps straining or
torturing the analysis, and |I'm paraphrasing, not

usi ng your words, --

MR.  RUSHKOFF: Ri ght . That's about
what | said.

MEMBER ETHERLY: - - but j ust
paraphrasing there. That doesn't necessarily

follow that CBRF and tenporary detention facility
-- 1 want to make sure | have nmy ternms right --
that CBRF and tenporary detention or correctiona
institution -- you' re alnost suggesting that they
can be used interchangeably because you're saying
this could also be viewed as a adult rehabilitative
home or a youth rehabilitation hone.

VWhy not sinply -- the reason it doesn't
make sense to nme, let me just put it like this,

801.7(k) comes along in 1971. The CBRF | aw cones

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

263

along in 1981. You have a very clear recitation of
all of the subsets of CBRF in the zoning regs under
the definitions as we see set forth in Title 11.
VWhy not sinply say that tenporary detention center
or tenporary correctional facility is a subset of
CBRF?

MR.  RUSHKOFF: Let me respond first to
the first point, had to do with the sentence that
you are hung up on about the "any other use." I
don't see how that could be read any other way than
"any other use" referring to a non-CBRF use because
everything in the sentence says if it's a CBRF, it
shall not constitute any other use.

So, for exanple, | will use the bowing
alley analogy where if sonething were -- you
couldn't say this is both a community based
residential facility and a bowing alley because a
bowling alley is not a CBRF wuse; but iif a
correctional institution is always a CBRF, then
you' re not tal king about a non- CBRF use.

Now, | think the second -- |I'm sorry,
what was your second point?

MEMBER ETHERLY: The second point was
nore just an observation of trying to make the

analysis work. If 801.7(k) cones along in 1971 and
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your CBRF reg conmes along in 1981, and you | ook
back at the |egislative history, --

MR. RUSHKOFF: Ri ght .

MEMBER ETHERLY: -- why not sinply
i ncl ude t enporary detenti on or correctional
institution as a subset of a CBRF?

MR. RUSHKOFF: The reason is -- | can

respond to that, which is that here, they |Iist

seven subcategori es. Those seven subcategori es,
they say -- they say every CBRF has to fit within
one of those seven subcategories. If it doesn't
fit -- that's a way of defining CBRF -- if it

doesn't fit within one of those seven, it is not a
CBRF, okay? You don't need to list tenporary
detention or correctional facility because that --
first of all, it's tenporary. There's no point in
confusing the issue by adding that. But let's say
why not add detention or correctional facility?

MEMBER ETHERLY: | hear where you're
goi ng, M. Rushkoff. | just think --

MR. RUSHKOFF: The answer is that it is
split between adult rehabilitation home and youth
rehabilitation honme, and it's a subset of each.

MEMBER ETHERLY: | hear where you're

goi ng.
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MR.  RUSHKOFF: So the purpose here was

sinply to try to say, okay, what's a CBRF? Can we,
t hr ough seven cat egori es, define the whole
uni verse? Yes, they did. These are the seven, and
if it's not within these seven, it's not a CBRF.
That's why they did that, not to say that there
aren't subcategories that include a little of A and
alittle of F, okay? That's --

MEMBER ETHERLY: | just think the only
way that analysis works for you is if you do do
away wth the |anguage of, "If it's a CBRF, it
can't be something else.” If you kind of | ook away
fromthat sentence, then | think it works and | can
go with you, but you take those two together,
there's still a challenge there.

Thank you.

Thank you, M. Chair.

CHAI RPERSON GRI FFI'S:  Sur e.

Any ot her guestions? No ot her
guestions fromthe Board?

[ No response. ]

CHAI RPERSON GRI FFI S: Very well. e
are going to take a ten-mnute break, |et people
or gani ze, and we wi l | cone back for

Cross-exam nati on.
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[ Recess. |
CHAI RPERSON  GRI FFI S: This is the
Board's thinking at this point. First of all, |

m sspoke a little bit, M. Rushkoff, that we were

going to get into cross-exam nation. As you are
the attorney representing, you will not be
Cross-exam ned. So what | -- the Board is now

prepared to nobve on to Intervenor's, the Bannum
case, and what | would like to do is give a little
bit of direction.

Of course, it's your discretion, but I
know you had said at |ast that you had out-of-town
w tnesses. What we're going to proceed with is you
can call those obviously in any order you want. W
wi Il have cross-exam nation of the w tnesses after
testinmony, and that way, conceivably you can
di spense and not recall w tnesses, but obviously it
gives you a little bit nore flexibility. It also
gets through a conpl ete aspect of it.

If we don't finish the entirety of it
this evening -- | wuld like to be a Ilittle
rati onal and not be here until ten or eleven. We
started at weight o'clock this norning, so our
attention span is |imted. It goes until seven

o' clock, I guarantee you, and after that, there are
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no guar ant ees. But ny point being, very directly
and seriously, is | wuld like to finish this
tonight, but in case, | propose that we -- | give

you that direction. So if you're ready to proceed,
we can nove ahead.

MR. TEMPLE: Do | wunderstand, for the
record, t hat Bannum has an hour for their

case-in-chief?

CHAI RPERSON GRI FFI S: That's an
excel l ent point. " m about to ask how |ong you
think their case will be for presentation.

MR. CAMARDOC | would like to nmake a

qui ck opening statenment, and | think the Board has
cone up wth various questions. |'"ve got those
guestions jotted down, or concerns. W really want
to address those concerns. | have four w tnesses
that will address those concerns very specifically
and enphatically.

CHAI RPERSON GRI FFI S: Ckay.

MR. CAMARDOC So if it runs over a
little bit of an hour, we've been at it all this
time, | really appreciate it if the Board can hear
those w tnesses because they wll get into the
overflow, to the intent of the regul ations. They

will also get into what a CBRF is versus what a
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community corrections center is. There is a
di fferent. It's not the sane thing. And we can
get into those issues.

CHAI RPERSON GRI FFI S: Ri ght. Okay.
We're going to have openings, we're going to have
four w tnesses. VWhat | would like to do is have
you try and define it within the 60 m nutes. Of
course, our questions don't count towards that
time, nor does cross-exam nation. So that's
presentation of your material.

Il will give a little bit of direction
or a lot of direction depending on the need in
terms of if we're going way beyond the scope of
what we feel is before us for the appeal, and that
will keep sone tine also.

Wth that, what | would like to do is
ask the Board, as we go through, we wll not
interrupt with questions at that time, but we wl|l
hol d questions until the end. W will entertain
Board questions first of the w tnesses and after
our Board questi ons, we wi || go to
cross-exam nation, and then that witness wll be
finished. So noving right along, let's get to it.

MR. CAMARDOC: Well, |I'm prepared to

give an opening, and |I'm also prepared to call four
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W t nesses.
OPENI NG STATEMENT BY COUNSEL
ON BEHALF OF | NTERVENOR BANNUM

MR. CAMARDC In the opening statenent,
| want to focus on what has been submtted to the
Board to help you nake this determ nation. To ne,
| think it's very clear. | think that we are an
801.7(k), we are tenporary, we are a correctional
institution, and I wll show you some court cases
on that in a mnute, | wll show you again the
st atenment of work.

W are on |eased property, there's no
doubt about that, we're on |eased property, and
we're there not to exceed three years, and we're --
| think we're making this a lot nmore conplicated
than what it really is.

Now, we went to the District, we told
t hem exactly what we were doing. We went and filed
our building permt. In our building permt, we
said we want to operate a conmmunity corrections
center. There was sonme objection from the
conmuni ty. They made us revise that. We cane
forth and in both cases we were issued valid
permts, and the last permt that was issued says

t hree-year t enporary use, t enporary 150- bed
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community corrections center on | eased property for
a period not to exceed three years. As |long as you
fit within that definition, regardless of anything
el se, you neet that requirenent.

I think the other thing that really
troubles ne is the Board reviewing this -- there's
a couple different reviews that a board can
undert ake. One is an arbitrary and capricious
determ nati on; another one is a de novo review.

Now, t he permts do have sone
presunption of validity. They have been issued,
t hey have been considered. The gentlenman that work
for the District have been around for many years,
they know what the term nology is, they know what
the rules and regul ations are, and they just don't
i ssue these, | believe haphazardly in some sort of
scheme with Bannum to circumvent the zoning |aws.
So | think there is sone presunption of validity to
be given to those.

| think it's also up to the ANC or M.
Tenpl e, whoever he represents, the ANC or he
represents the people or whoever the party that has
taken this appeal, | think it's up to themto cone
forth and show this Board why we don't fit into

801.7(k) category, and | think he has failed
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m serabl y.

As a matter of fact, when you | ook at
our brief that we submtted for affirmnce or
di smi ssal, we have shown that his seven w tnesses
or six witnesses canme forth and they all supported
Bannuni s position. As a matter of fact, M. Tenple
invited the Board to go forth and |ook at our
statenment of work. He submitted the statenent of
wor k. What does that statenment of work say? It
says a CCC is considered a penal or correctional
facility. That meets within the definition of a
correctional institution. Very clear. Now, M.
Tenpl e submtted that.

M . Mendl eson came forth and he
basically admtted that we're only going to be
there for three years. M. Nobel canme forth on
cross-exam nation and basically established the
fact that we're going to be there for three years,

we are a community corrections center, we're also a

correctional institution. | mean, these are his
W t nesses. Regi na Janes cane forth under
guesti oni ng from M. Et herly and basical ly

established that she's really troubled by the fact

MR. TEMPLE: M. Giffis?
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MR. CAMARDO: -- this may extend beyond

three years.

MR. TEMPLE: M. Giffis, | have to
obj ect . This is not opening statenent; this is a
response to our case. He's not tal king about what
he is going to prove, and | think that that -- |
mean, he had the opportunity -- this is his notion
for affirmance being repeated and it's consum ng
valuable time wunless this time is going to be
counted against him | think --

MR. CAMARDOC: M. Tenple, ny job right
now is to discuss the evidence that has been
subm tted. You have subm tted various evidence --

CHAI RPERSON GRI FFI S: Let ne interrupt,
gent | enmen.

MR. CAMARDO.  Ckay.

CHAI RPERSON GRI FFI S: First of all, M.
Tenple, there is sone latitude in an opening
st at ement . | don't think -- we're not going to
rehash the entire notion, but it is essentially his
time, his opening, and he's establishing, | think,
the outline of the case, which he is getting to. |
am sure he will talk about what the wtness is
going to do, as he started to, and also, as |I'm

heari ng, establishing what he feels that his burden
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actually is. So let's continue with this, and if
it goes far afield, the Board is aware of it and we
will draw our attention --

MR. CAMARDO: And once again, ny job is

to sunmmarize the evidence. M. Tenple has put
forth evidence that | think supports Bannum s
position, okay? I needed to comment on that.
We're going to have some witnesses that | believe

support our position, but once again, do we neet

the criteria laid out in 801 7(k)? Are we
tenporary? Yes, we are. Are we a correctional
institution? Yes, we are. Are we on |eased
property? Yes, we are. And we're not there to

exceed three years. As a basis of all this now, we
have a certificate of occupancy and we have people
in there. We're operating under a Federal Bureau
of Prisons contract. W have inmates in there.

Now, we submitted as part of the
witten record at BZA 20 Bannum s nmenorandum on the
nmerits in opposition of the appeal, and there are
various exhibits there that | think really help the
Board if they are | ooked at very cl osely.

Any time you look at an interpretation
i ssue, which apparently we're |ooking at here, you

al ways | ook at various things. You | ook at what
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the case |aw says about it, you |look at the course
of conduct between the parties, and you | ook at the
i ntent. Il think if we look at the course of
conduct between the parties, at Exhibits 1 and 2,
you can see very clearly here that Bannum cane
forth in two letters, one letter dated Decenber
11th, 2000, and told the District exactly what it
was going to be doing. There were no
m srepresentations. As a result of that, the
bui l ding permt was issued.

Bannum says basically Bannum proposes
to |l ease the property at 2210 Adanms Place for use
as a residential community corrections center under
a contract with the U S. Departnment of Justice.
I ndividuals are referred to the facility either
directly by the court system under a conditional
release from the Parole Comm ssion or through a
transfer from a federal institution in order to
make the transition back into society. That's
exactly what we're doing.

We canme forth again in another letter
after we got the contract to err on the side of
caution. Anot her letter dated Novenber 26th said
the sanme thing: be on |eased project under a

contract with the U S. Departnment of Justice for a
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comrunity corrections center. Very clear. There
was no intent here to dupe, to circunvent the
regul ati ons, and the D.C. people considered that,
they're experts at this, they considered it, they
said, "Yes, you neet the requirenents. As a result
of that, we are going to give it to you."

Now, | think the onus is on M. Tenple
to conme forth and show A) how that has been
m srepresented or B) we don't fit wthin the
801. 7(k) regulation. | think for the Board to go
further and examne the intent of the regulations
and discuss CBRFs, | think we're just going way
beyond sonet hing that needs to be addressed.

Now, building permts were issued --
that's at Exhibit 4 and 5 -- based on our
applications, and once again, in our application
for a building permt, we said very specifically
tenporary use, three-year tenporary wuse for a
community corrections center

I n February  of 2003, \V/ g Tenpl e
obj ected, and so did Councilmn Orange object to
the i ssuance of the building permt and asked for a
stop work order. In both cases, the stop work
order was denied by the District and basically said

once again that we neet the criteria in the zoning
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regul ati ons. I think they considered it very
carefully, they looked at it again, and there's
anot her presunption of validity here.

So we've got our applications, we've
got our signed letters, we've got letters from M.
Tenple and from Vincent Orange asking for
reconsideration, so | think it has been very
carefully consi dered here.

Now, what do the cases say about this
i ssue? There has been a recent case that has been
issued, it's a part of your materials, it's also
part of our motion to -- attached to our notion to
dism ss the case called the Howard case, it's dated
February 27th, 2003, nmmking a determ nation. It's
the federal court now speaking as to what a CCC is,
and if you read that case, we kind of laid out in
our notion for affirmance various portions of that
case, and | would just like to take a mnute to
read to the Board the specifics because I think the
federal court has already nmade this detern nation.

It says, "So the question the Court
faces would appear to have evolved into the
guestion whether community confinenment centers are
penal or correctional institutions. It becones

obvi ous wit hout going far t hat a comunity
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corrections center is in fact a penal or
correctional institution."” Once again, exactly
what 801.7 says, correctional institution.

The Court also goes on to say,
" Mor eover, t he Cour t finds t hat conmmuni ty
confinenent centers are places of inmprisonment.
They are confined."

Now, we use this term "l ockdown" | have
heard from the Board. To nme, that really doesn't
make any sense in this day and age because there's
all kinds of work release programs. | nean, if you
are in a place of inmprisonnment, essentially you are
| ocked down, if you want to use that term W are
ajail, so to speak.

Pl acement in a CCC allows an inmate to
| eave the CCC for purposes of enploynent but
otherwi se requires the inmate to be in the CCC. So
you've got to be there. You can only |eave for
your j ob. As the joint report by the Sentencing
Comm ssion of the Bureau points out, except for
enpl oyment and other required activities, offenders
in the CCC conponent nust remain in the facility at
all times. So it's a place of confinenment.

We've heard all this stuff about

hal f way houses and are you a hal fway house, and M.
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Lowy, you said you are hal fway house. It doesn't
mean anyt hi ng. It's just a -- it's a
colloquialism it's just a term of art. Communi ty
corrections center is a prison, it's a place of
detention, it's a correctional institution, and
until the ANC can come forth and show that we're

not or the courts are wong, basically this Board
should affirmthe issuance of those permts.

The Court goes on to say, "The inmates
do not return to their honmes, they do not set their
own schedules. They are confined for all practical
pur poses and under the control of the governnent
through its agents. The degree of confinenment is
not determ native of whether these inmtes are
confi ned. The Court cannot escape the conclusion
that a term served in a CCC is a term of
confinement, and that a term of confinement is a
term of inprisonment.”

Now, the Board got into this issue a
little bit about the intent of the regulations, and

apparently they were very troubled --

MR. TEMPLE: M. Giffis, objection.
As | pointed out, again, he's continuing -- this is
not an opening statenent. | gave an opening
statenent, | said what ny case was going to be
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about, who I was going to call, it was brief. This
is an argunment and, | nean, to say what he's going
to bring and to bring the people -- that's a
closing statenment he is giving. I just want to

voi ce ny objection

MR. CAMARDO | think that evidence can
be in two forms, M. Giffis. It can be in witten
form it can be in verbal form "' m goi ng over ny
witten evidence. It's all attached to our

menorandum that we submitted with eight or nine
exhi bits. I"'m trying to highlight those exhibits
for the Board and that as evidence |I'm comrenting
on.

CHAI RPERSON GRI FFI S: You' ve got 47 and
50 seconds left.

MR. CAMARDOC: | think that's a little
unfair, M. Chairmn.

CHAI RPERSON GRI FFI S: |'"m just saying
it's your tinme, utilize it.

MR. CAMARDO: | think that the Board
has asked very specific questions and I'"'mtrying to
conmment on those questi ons.

CHAI RPERSON  GRI FFI S: I under st and
that. That's what |I'm saying, let's keep going.

MR. CAMARDOC: Now, the Board was very
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troubled by the final report, the text anmendnment
that talked about the effect of this anendnment

would be to permt detention or correctiona

institutions on | eased property in industrial
zones of the city. This would permt the
Depart nent of Corrections to | ease private

i ndustrial programs for the purpose of establishing
correctional facilities to acconmopdate overfl ow.

Now, we can address that. | have a
witness that wll address that. The Bureau of
Prisons has taken over the D.C. Departnent of
Corrections and it is for overflow. So once again,
we do neet the intent of this final report. | have
a witness -- | have two witnesses that will testify
to that intent, M. WIIlingham and M. Hul on
WIlis.

The other thing | want to address a
little bit is this issue about a CBRF versus a
hal fway house versus a penal or correctiona
institution. | believe that there's a difference
between a CBRF -- because the comments were nmade
here that if we're a CBRF, we're jammed within the
CBRF category and you can't be anything else. I
believe there is a distinction and we wll go

through that with our witnesses as to why we feel
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t hat distinction.
But once again, if it is CBRF, you have
to be permanent, you can't be tenporary. A CBRF
can be for a permanent amount of tinme, okay? 801.7
can be for tenporary.
Secondly -- | wll pul | out this
regulation for a mnute. Just give ne one second.
| don't want the Board to get hung up on this
i ssue. One-ni nety-nine under Definitions talKks
about an adult rehab hone, and | think there was
sone concern that if you're an adult rehab hone,
you can't be over in a GMDistrict, you're either
a CBRF or you have to be a penal or correctional
institution, and there have been discussions and
argunent nmade that Bannum is a halfway house;
therefore you are an adult rehabilitation hone and
you can't be a penal or a correctional institution.
Now, if you read the regulations very
clearly, it says an adult rehabilitation home, it's
a facility providing residential care, and they're
tal king about a permanent facility now, not a
tenporary facility. Bannum does not provide
residential care for one or nore individuals 16
years of age or ol der who are charged by the United

States Attorney wth a felony offense or any
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i ndi vidual 21 years of age or ol der under pretrial
detention or sentenced court orders. Bannum does
not have people under sentenced court orders, and
we're going to show testinmony on that. So
technically, even though they are very simlar, to
jamus into a CBRF and basically say that we cannot
be a penal or a correctional institution under
801.7(k), that we're a halfway house, and it's
either got to be a halfway house or it's got to be
a penal correctional institution, and if you're a
hal f way house, you belong in this adult rehab hone,
and therefore you can't be a penal or correctiona

institution, | think is just plain erroneous, and
we're going to show why we don't fit technically
into this adult rehab hone.

So if we don't fit within the adult
rehab home, we fit within this 801.7(k) category.
Once again, we neet all the requirenents: We're
tenporary, we're a correctional institution as
determ ned by the federal courts, as determ ned by
the statenment of work that M. Tenple submtted
into evidence. He submitted our statenment of work,
penal or correctional institution. W're there not
to exceed three years regardless of whether Bannum

has a | ease for a thousand years.
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Now, Bannums |ease, and we wll get
into that a little bit, runs concurrent with the
government contract, and | have heard discussions
here that somehow Bannumis contract is for five
years. That's not true. Bannum has a one-year
contract, and if you look at the contract very
carefully, it incorporates our discussions that we
had with them We showed them our zoning. That

zoning has been incorporated into the contract.

It's a one-year contract. Qur | ease runs
concurrent with the governnent contract. So to
hear all of this stuff that Bannum has got a

five-year contract or a six-year contract, it's not
true, and we will get into that a little bit on our
direct testinony.

So we've got a one-year contract wth
four one-year options. If we don't have zoning,
the BOP is not going to exercise an option. It's
tenporary. It nmeets the three years. W're within
the regulations. W're within the confines of the
building permt. For this Board to sit up here and
make a determnation that the District erred in
issuing a building permt after all of this tinme
and effort and after all of this expense, it's not

equitable and it's not fair.
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Wth that, we will go to our w tnesses.
MEMBER ZAl DAN: M. Chair, may | ask a

qui ck question?

CHAI RPERSON GRI FFI' S: Yes, qui ck
guesti on.

MEMBER ZAIDAN: | don't know if you can
answer it or not. I was making the claimearlier
and | was saying it was based on ny recollection

because | have a mountain of paper in front of ne
and | could not fish it out, about the contract.

So you're saying that it's a one-year contract with
options up to four years; is that correct?

MR. CAMARDO. \What |'m saying basically
it's a one-year contract that incorporates our
zoning. We told the BOP that we had three-year
zoni ng, okay, and they have incorporated that into
our contract. It's a one-year contract with four
one-year options. It doesn't nmean the BOP is going
to exercise an option. As a matter of fact, if you
don't have zoning, they are not going to exercise
an option.

So there is absolutely no problem with
our contract that M. Tenple is trying to cloud the
issue with and say that we're being disingenuous or

say that we're doing sonething wong. Entirely not
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true. It's msinformation again and it's further
nm srepresentations. One-year contract with four
one-year options. The |ease runs concurrent wth

our governnent contract.

MEMBER ZAl DAN:  Okay.

MR.  CAMARDO So we don't have a
| ong-term | ease.

MEMBER ZAIl DAN: So if the lease -- if
the options of the contract are not exercised, the
| ease is not --

VR. CAMARDOC: That's correct.

MEMBER ZAl DAN: -- is termnated as
wel | .

MR. CAMARDO. That's correct.

MEMBER ZAlI DAN:  Okay.

MR.  CAMARDOC: So it's tenporary as
wel | . So all one has to do is l|look at this

801.7(k), go right down through those four points.
Do we neet them or not? The rest of this stuff,
we can discuss this thing for the next thousand
years and have a thousand different opinions on it.
Did we violate 801.7(k) or didn't we?
MEMBER  ZAl DAN: wel I, I mean, nmy
guestion was just a clarification on the contract.

MR. CAMARDO.  Okay.
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MEMBER ZAl DAN: And | appreciate your

clarifying that for nme. Thank you.

CHAI RPERSON GRI FFI S: Thank you, M
Zai dan.

The Board is ready for w tnesses.

MR.  COX: Bannum calls M. Hul on
WIlis.

MR. TEMPLE: Excuse ne. | don't know

the practice here, but to the extent that you have
witnesses in the room do you have a rule on
w tnesses where those wi tnesses can be sequestered
or asked to |eave?
CHAI RPERSON GRI FFI' S:  Absol utely not.
MR. TEMPLE: Okay. Thank you. Okay.
Wher eupon,
HULON L. WLLIS, JR,
was called as a witness by counsel on behalf of the
| ntervenor and, having been previously duly sworn,
was exam ned and testified as foll ows:
DI RECT EXAM NATI ON
BY MR. COX:
Q M. WIlis, sir, could you please state
your nanme for the record?
A Huron Lavon Wllis, Jr.

Q And M. WIlis, where do you live?
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A [ resi de at 7314 Kitchawam Court,

Chesterfield, Virginia.

Q And can you just briefly explain for
t he Board what your educational background is?

A | have a bachelor of arts degree in
sociology from the College of WIlliam and Mary in
Virginia. | have a master of social work in social
servi ce managenent from Howard University.

Q Okay. And are you presently enployed?

A Yes.

Q And how are you enpl oyed?

A I|'"'m enployed as the facility director
for Bannum Pl ace of Washington, D.C., Incorporated.

Q And how | ong have you been enployed in

t hat capacity?

A | have been enployed as a facility
director since May 2003.

Q And would vyou briefly describe what
your duties are as director there?

A | oversee the day-to-day operations of
the facility and supervise the staff of the
facility.

Q Now, prior to work for Bannum could
you tell the Board how you were enployed let's say

i mmedi ately precedi ng your enploynment at Bannunf
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A (%% | ast enpl oyer was t he D. C

Departnent of Corrections. | was enployed with the
D.C. Departnent of Corrections from 1989 until
2003.

Q Okay. And how were you -- in what
capacity were you enpl oyed?

A My | ast position was | was the
executive assistant to the deputy director for
adm ni stration.

Q And what kind of things did you do in
your position there?

A | was -- primarily | reviewed docunents
that were addressed to either the director for the
D. C Departnment of Corrections or the deputy
di rector. | sat in in his absence in neetings and

responded to correspondence.

Q Okay. And prior to that, how were you
enpl oyed?
A Well, | began ny career with the D.C

Depart nent of Corrections in 1989 as t he
adm nistrator of Community Correctional Cent er
Number 4. After that, | was noved to becone the
acting deputy director of adm ni stration for
medi um security facility at Lorton. | did a stint

-- two stints detailed to the D.C. Departnment of
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Human Servi ces to run as t he assi st ant
superintendent for Cedar Knoll prior to its
closure, then later | was the acting superintendent
of OCak Hill Youth Center.

After that, | was deputy warden for the
Correctional Treatnment Facility and then | went
fromthere to becone the conpliance officer at the
D.C. Jail and then later on contract nmonitor for
the D.C. Departnment of Corrections, and | oversaw
the residents or the inmates that were housed under
Virginia contracts for the D.C. Departnent of
Corrections.

Q W t hout going back and wal king through
each of these positions, can you tell the Board
approxi mately how many years you have been enpl oyed
in the corrections field?

A | have been in corrections since --
literally since | graduated from undergrad with the
exception of the period of time that | was in
graduat e school

Q So nearly 20 years or approximtely 20
years or so?

A Approxi mately 20.

Q Okay. And you are also a professor at

Howard University; isn't that correct?
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A Yes. l'"'m an adjunct professor of
social work and |'m responsible for the crimnal
justice track for graduate students in social work.

MR. COX: Bannum would like to offer
M. WIlis as an expert in corrections.

CHAI RPERSON GRI FFI' S: Very wel | .
Questions of the witness at this tinme from Board?

Ar e you subm tting any written
docunentation of the resume that we have just heard
orally?

MR. COX: | can submt that. I have
the resune. I will have to nmke copies of that,
but | do have it.

CHAI RPERSON GRI FFI S: Okay. VWhy don't
we have that just for the record. Il think it

suffices in terms of what was just given

MR. TEMPLE: May | be heard, M.
Giffis?

CHAI RPERSON GRI FFI S: Yes. You don't
need to ask. I'Il get to it.

MR. TEMPLE: Okay.

CHAI RPERSON GRI FFI S: If | delay, then
you can junp on ne.

MR. COX: Can we just -- while you guys

are -- while we're debating this, can we --
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CHAI RPERSON GRI FFI S: Oh, |I'm sorry. I

t hought | had stopped.

MR. COX: That's all right.

CHAI RPERSON GRI FFI S: | am keeping an
eye on it, and I'm adding some time on it.

MR. COX: Thank you.

CHAI RPERSON GRI FFI S: So it will all be
equi tabl e at the end.

MR. COX: Thank you.

CHAI RPERSON GRI FFI S: Yes. M. Tenpl e,
objection to qualifying M. WIIlis as an expert
Wi t ness?

Can | just have clarification of what
he is being proffered as an expert in?

MR. COX: M. WIlis is an expert in
corrections, in the filed of corrections.

CHAI RPERSON GRI FFI' S:  Okay.

MR. TEMPLE: Yes. My problem doesn't
go to M. WIIlis'" background indeed. He's superbly
qual i fi ed. My problem goes to, for purposes of an
expert wtness, him being able to give sone
inpartial, independent, objective decision. M.
WIllis is indeed an enployee and one of the
managers  at the present facility, and hi s

experti se, to the extent t hat he's giving
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testimony, it's not a problem To the extent that
we t hi nk he's gi vi ng unbi ased i ndependent
testinmony, it is.

CHAI RPERSON GRI FFI'S: Okay. Very well

We will take that at heart, and also |I'm sure your
under st anding would be that that would come up in
cross-exam nation and would be your ability to
evi dence that for the Board.

M. Rushkoff, do you have any objection
to establishing M. WIlis as an expert witness in
corrections?

MR. RUSHKOFF: No objection.

CHAI RPERSON GRI FFI'S:  Very wel | .

Can | hear any objections from the
Boar d?

[ No response.]

CHAI RPERSON GRI FFI S: Not hearing any,
we can take that as a consensus.

M. Etherly, did you have --

MEMBER ETHERLY: No obj ecti on. Per haps
my gut is kind of encouraging nme whether or not
there is a need to perhaps specify that a little
further. Corrections as it relates to shall we say
managenent or operations of facilities?

MR. COX: | think we qualified M.
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WIllis in the broad field of corrections, but |
suppose, if it would nake the Board feel better, we
could narrow that to correctional facilities.

MEMBER ETHERLY: No objection, M.
Chai r man.

CHAI RPERSON GRI FFI S: Okay. Just to
clarify, M. Cox, it's our understanding in terns
of an expert wtness in corrections, you are
proffering him based on his experience, and that
woul d be t owar ds facility progranm ng and
managenment of correctional operations?

MR. COX: That's fair to say, yes.

CHAI RPERSON GRI FFI' S:  Okay.

MR. COX: M. WIlis is a fact wtness

and an expert to the extent that we have indicated.

CHAI RPERSON GRI FFI S: Ri ght . | don't
think we need to bel abor. | think it's understood
by the Board. If there are no objections, then we

can look to M. WIlis as an expert witness at this

poi nt .
MR. COX: Thank you.
BY MR. COX:
Q M. WIIlis, could you briefly explain

to the Board what it is that Bannum operates at

2210 Adans Pl ace?
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A Bannum oper at es a comruni ty
correctional center. The center is operated under
contract with the Bureau of Prisons. | nmat es who

are in the service of the last 10 percent of their
sentence are given the opportunity to serve that
portion out in a comunity correctional center as
opposed to an institution, and while at that
conmmunity correctional center or while at Bannum
Place of Washington, D.C., they have to becone
gai nfully enployed, follow any progranmmatic needs,
be it drug treatnent or otherw se specified under
the U . S. Parole Conmmi ssion if need be or the Bureau
of Prisons, and live by the rules and regul ati ons.

Q And could you briefly explain to the
Board how it was that the BOP -- how the need was
devel oped to have this CCC in Washington, D.C. ?

A The need for the CCC in Wshington,
D.C. derived out of the congressionally mandated
closure of Lorton prison system and under that,
under the congressionally mandated closure, the
Bureau of Prisons absorbed the D.C. Code offenders
t hat were housed at Lorton.

Consequently, as those offenders are

due to be released, then they are typically

rel eased back to the sentencing district where they
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wer e sent enced.

Q Now, these prisoners at Lorton that you
described -- can you describe the conditions at
Lorton prior to its closure?

A The conditions at Lorton prior to its
cl osure were probably some of the nost deplorable
in terms of history. At one tinme, Lorton was under

approximately nine court orders over prison

condi ti ons. In fact, | oversaw the court orders
that affected the D.C. Jail, but as a conpliance
officer, | was also responsible for having to

nonitor at times or audit the conditions at the
Lorton facilities as well.

The condi tions consi sted of t he
majority of the inmtes were housed in open
dormtories as opposed to single cells, which is
now the norm for nost correctional facilities, and
as a result, there was a | ot of predatory behavior.

The weaker inmates were preyed upon by the
stronger inmates.

Q Is it fair to say that the need for the
CCC that Bannum runs was created because D.C. was
no |onger equipped to handle the prisoners that
were at that facility?

A Yes.
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Q Now, you've heard the testinony about
the Zoning Code. In your opinion, is Bannum a

correctional or detention institute?

A Yes, it is.
Q And could you also shed a little |ight
on the -- there was testinony about the case 71-33

and the inpetus behind that legislation in 1971
Could you shed a little bit of light on that as
wel | ?

A Well, there were two consent decrees
that affected the old D.C. Jail during that tine.
That was Canpbell v, Migruder and D .C_lnmates Vv,
Delbert Jackson. ©One was filed by pretrial inmtes
and one was filed by post-trial inmates, and both
cases were conmbined in Federal District Court.

From 1995 to 1999, | was the conpliance
officer that nonitored the District's conpliance
with comng into conpliance with those civil suits,
and part of that was that they were -- the District
was | ooking for sone type of relief in the event of
over cr owdi ng.

| think a number of things inpacted
upon that. You had the D.C. Energency Powers Act
that at one time would push up the sentence -- |I'm

sorry -- the parole eligibility date of inmates to
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ease the overcrowding at Lorton. The idea of the
tenporary detention facilities was al so anot her way
of | ooking at easing the overcrowdi ng.

The Departnent of Corrections, to ny
know edge, did not use that zoning for tenporary
jails, but did use it as a way of being able to
establish community correctional centers to ease
t he overcrowding not only at the D.C. Jail, but to
ease the overcrowmding in the prisons, because
inmates were noved from the prisons who were close
to their parole eligibility date into the community
correctional facilities as a way of easing the
overcrowdi ng conditions at Lorton.

Q And you have already provided your
opinion that Bannums CCC is a detention or
correctional institution. Could you briefly just
descri be what kind of controls or security neasures
are in place at the facility, you know, that Bannum
has over the prisoners there?

A Well, first of all, there are different
| evel s of correctional facilities. You have your
super-max facility, which is the highest |evel of
security, you have your maxi mum security, you have
your nedium security, you have your nminimum

security, you have your canps, and then you have
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this comunity corrections facilities. At each
|l evel of security it determnes what type of
perinmeter you have, what type of patrols you have,
what type of officers are in those facilities.

For exanmple, when | was a contract
monitor for Virginia, the super-max and the nmax
facilities were -- the officers were allowed to
carry non-lethal weapons inside the facilities.
The lowest or mninmnum security facilities or
conmuni ty correctional facilities have no
perimeters around them which nmeans that you have
inmates or residents in those facilities, but if
you don't have a fence, then you're a comunity
correctional or a canp, and that's the |owest type
of facility, and given that facility, you have no
perimeter, no locks that can't be unlocked, but
they're still under a sentence of incarceration.

Q So is it fair to say that there are
different levels of security at these different
facilities, but they are all ~correctional or

detention institutes? |Is that fair to say?

A Yes.
Q This may be going off a little bit, but
| just want to touch upon it. How many peopl e does

Bannum enpl oy right now?
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A e have, i ncl udi ng nysel f,

approxi mately ten staff nenbers.

Q Okay. And based on your experience
over the years, can you describe the relationship
that a CCC has with the comunity directly around
it?

MR. TEMPLE: Obj ecti on. That question
is vague. He's talking about comrunity corrections
centers having sone absolute relationship with the
surroundi ng community, and it's very relative. I
t hi nk the question needs to be specific.

CHAI RPERSON GRI FFI S: Can we just stop
the clock? | don't understand. You' re objecting
to the question, but you're saying it's very
rel evant.

MR. TEMPLE: The question was this:

Can you describe the relationship --

CHAI RPERSON  GRI FFI S: I heard the
guesti on.

MR. TEMPLE: That's not an absolute
guesti on. There is not one relationship that you
have.

CHAI RPERSON GRI FFI S: | see. So the

guestion can't be answered --

THE W TNESS: It can't be answered,
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right.

CHAI RPERSON GRIFFI'S:  -- by M. Wllis.
But M. WIlis has been offered as soneone that
has managed facilities before.

My concern is nore of what t he
pertinence is towards the definition or the DCRA
decision to grant the permt, so if you find that
it is directly related to that, then let's go to
it; otherwse, we're not doing a public hearing on
the inmpacts of this.

MR.  COX: I just want to mke a
conplete record. W explored sone of these issues
at the first couple hearings. So it doesn't go
directly to that, but would the Board indul ge us
just a couple of questions, and that's it?

MR. TEMPLE: M. Giffis, | have only
one concern. We followed the rules of this Board
when we presented our case and we conpleted our
case within an hour, and |I'm just making a note
her e, because t hese questi ons are very
non-pertinent in many respects and they are going
to consunme valuable tinme, so when they cone back
and say, "W need another hour,” it's going to be
prejudicial to the Appellant.

CHAI RPERSON GRI FFI S: Somewhat . An
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addi tional hour | don't think would be appropriate.
But there has been information that has not
directly gone to this appeal, and again it goes to
the Board's discretion of how it relates. Agai n,
we' re not neasuring inpact.

So I'Il allow brief -- it is your tine
essentially. There is nothing detrinmental to
asking the questions, but whether it actually is
pertinent and relates directly is up to you.

MR. COX: Then why don't | stop there
with M. WIIlis. | have no further questions for
hi m

CHAI RPERSON GRI FFI' S:  Okay.

What did | say? The Board is going to
question first or after? First?

MEMBER M LLER: First.

CHAI RPERSON GRI FFI S: First? Oh, good.
My nenory still serves ne. Okay. Board
questions, then, of M. WIIlis. M. Etherly.

MEMBER ETHERLY: If | may, M. Chair.

M. WIIlis, thank you very nuch for
your testinony. It was | think fairly instructive
on a couple of points. | just wanted to Kkind of
massage a couple of areas to nmke sure ny

understanding is clear.
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THE W TNESS:  Sure.

MEMBER ETHERLY: Wth regard to your
comrent about inmates within the |last 10 percent of
their sentence being directed to facilities of this
type, who makes that determ nation and when? I's
t hat a determnation that's made at the time of
sentencing; i.e., will the judge in that particular
case mandate that this is an inmate who is eligible
for that 10 percent of their sentence in a
conmunity correctional center?

THE W TNESS: To ny understanding, that
was a nmandate from the Attorney General's Ofice
and the Bureau of Prisons nmakes that determ nation.

MEMBER ETHERLY: COkay. So if I ama --

gosh, I'mtrying to figure out a scenario just to
understand it, but |I knowit's a very case-specific
issue. Okay. |I'Il leave that for a nonment because

| don't think it's a major issue, but | just wanted
to understand how t hat worKks.

THE W TNESS: Sure.

MEMBER ETHERLY: Let me ask this: It
woul dn't be appropriate to say that every convicted
felon is going to be eligible for that 10 percent
time at the end of their sentence. Let's say

you're convicted of something that gets you a
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20-year deal. At the end of that, you know, 10

per cent of t hat remai ning tine, you're not
necessarily guaranteed to be going into a hal fway
house, or are you?

THE W TNESS: Not being an enpl oyee of
t he Bureau of Prisons, | wouldn't be able to answer
t hat .

VEMBER ETHERLY: Okay. Okay.
Under st ood. Ckay.

You referenced Lorton and vyou also
referenced D.C. Jail facilities, with which, you
know, any number of us may or nay not be famliar

How woul d you characterize the difference? |If you
were asked what is the difference between Bannum
Place, the facility that you are now affiliated
with, and D.C. Jail or Lorton, how would you
characterize that? |Is there a difference between
those two facilities and, if so, on what ground?
Is it a security issue, i.e. is the Bannum Pl ace
facility considered -- | think we have used the
termit's a CCC, so the level of security would be
different versus Lorton or D.C Jail. How woul d
you characterize the difference between --

THE W TNESS: G ven the fact that |

operated Comrunity Correctional Center Nunmber 4 for
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approximately 18 nmonths and |I'm now the facility
director at Bannum Pl ace, the accountability
requirements at Bannum Place are significantly
hi gher than the requirements that were in place
when I was the adm nistrator at Communi ty
Correctional Center Nunber 4.

MEMBER ETHERLY: Ckay. And Community
Correctional Center Number 4 is what?

THE W TNESS: Community Correctional
Center Nunber 4 was under the D.C. Departnment of
Corrections and it is now cl osed.

MEMBER ETHERLY: Okay. And that would
be ot herwi se known as Lorton?

THE W TNESS: Yes.

MEMBER ETHERLY: Okay. Okay. So the
difference between -- well, let nme focus the
question a little nmore. Froma security standpoi nt
of the levels of security that you tal ked about,
super-max, max, nmedium mnimm the canps, CCCs,
di fference between Bannum Place and once again
Community Correctional Center Number 4 or what was
ot herwi se known as Lorton?

THE W TNESS: They would both fall into
the same category being that they were conmunity

correctional centers.
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MEMBER ETHERLY: Ckay.

THE W TNESS: Even within comunity
correctional centers, you can have different
degrees of security.

MEMBER ETHERLY: Okay. So would you
say the level of security at Lorton was different
than the |l evel of security at Bannum Pl ace?

THE W TNESS: | would say the |evel of
security at Bannum Place is different from the
| evel of security at --

MEMBER ETHERLY: Hi gher or | ower?

THE W TNESS: Bannum i s higher.

MEMBER ETHERLY: Higher. Okay. Okay.

Wth respect to -- you spoke about your
under st andi ng of consent decrees, the civil suits
that were brought by pretrial and post-tria
inmates. | thought that was very hel pful.

Based on your experience wth the
post-1971 -- or | should say the regulation that
was adopted in 1971 as an effort to, shall we say,
respond to the pressures of overcrowding, first of
all, you agree with that characterization that in
part the 1971 reg that we're talking about in
essence was devel oped as a response to pressures of

over crowdi ng.
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THE W TNESS: Yes.

MEMBER ETHERLY: Ckay. Were you
fam | iar -- you my have heard earlier nmy
col |l eague, Ms. Mller, had inquired about whether
or not there were other facilities of the type like
Bannum Place that mght have been established
pursuant to those consent decrees. Are you aware
of other facilities simlar to Bannum Pl ace? And I
say simlar in a very broad sense.

THE W TNESS: There were facilities
such as -- that were operated at that tinme by the
D.C. Departnent of Corrections as well as there are
a nunmber of contract facilities throughout the
District that have contracts with the Bureau of
Prisons and/or at one time D.C. Departnent of
Corrections as well.

MEMBER ETHERLY: Okay. Okay.

And then finally -- no, that concl udes
it. Thank you. Thank you very mnuch.

Thank you, M. Chair.

COVMM SSI ONER PARSONS: M. Chair man,
could I junmp in quickly out of order?

CHAI RPERSON GRI FFI'S:  Yes, M. Parsons.

COW SSI ONER  PARSONS: One of t he

responses to M. Etherly's question -- was all of
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Lorton deened a community correctional facility?

THE W TNESS: No, sir.

COWM SSI ONER  PARSONS: Because the
i nplication was t hat Communi ty Correcti onal
Facility Number 4 was Lorton.

THE W TNESS: No. | --

COW SSI ONER PARSONS: It was a part of
Lorton.

THE W TNESS: | think that a |ot of
times, people refer to Lorton -- Lorton was the
District's prison system Community Correctional
Center Nunmber 4 was an aspect of the D.C
Departnment of Corrections and it cane under the
Communi ty Corrections Di vi si on of t he D. C
Departnent of Corrections. The institutions at
Lorton and the D.C Jai | came  under t he
institutional conmponent of the D.C. Departnment of
Corrections.

COW SSI ONER  PARSONS: I was only
trying to clarify that there was nmuch nmore going on
at Lorton.

THE W TNESS: Oh, yes. Yes.

COWM SSI ONER PARSONS: Thank you.

CHAI RPERSON GRIFFI'S:  Ms. M ler.

MEMBER M LLER: M. WIIlis, can you
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tell us the date that Congress mandated the closure
of Lorton?
THE W TNESS: | really cannot, not off

the top of ny head.

MEMBER M LLER: A year, or t he
ti meframe.

THE W TNESS: The cl osure was sonewhere
around | believe April of 2002. | haven't really
had to go back and -- to be honest with you, when |
was separated from the D.C Depar t ment of
Corrections, | sort of put all that behind ne.

MEMBER M LLER: Well, you brought it up
in your testinmony.

THE W TNESS: Yes.

MEMBER M LLER: | just want to follow
up with whatever you can renenber.

THE W TNESS: Sur e.

MEMBER M LLER: Can you tell nme how
many prisoners they were placing and where they
pl aced t henf

THE W TNESS: Who?

MEMBER M LLER: Wl l, whoever was at
the prison and had to | eave Lorton, where did they
go~?

THE W TNESS: At the time of the
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closure, there were approximately 9,000 inmates
under the custody of the D.C. Departnment of
Corrections.

MEMBER M LLER: And where did they go?

THE W TNESS: To the Federal Bureau of
Pri sons. Not all at once. The District had to
out-source a lot of the inmates. That's how |
became the contract nonitor in Sussex, Virginia. |
was responsible for nmonitoring the contract of all
approximately 1,200 inmates that were housed under
the Virginia Departnment of Corrections.

They out - sour ced i nmat es to t he
Corrections Corporation of Anerica, they were
housed in New Mexico, Tennessee, various places
t hroughout the country, O©Chio as well, while the
Bureau of Prisons was building nore bed space and
starting to identify where they were going to start
| ocating those -- relocating those inmates and
absorbi ng them

MEMBER M LLER: You al so nentioned the
two consent decrees which were related to
overcrowding in prisons.

THE W TNESS: The consent decrees were
-- those two particular ones were related to the

overcrowding at the D.C. Jail as well as some other
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life safety issues.

MEMBER M LLER: Okay. And that was
1995 to 19997

THE W TNESS: That | was the conpliance
of ficer. The consent decrees date back to |
believe '69 and '73, if menory serves ne right.

MEMBER M LLER: So did the consent
decrees require that the prisoners be placed
el sewhere?

THE W TNESS: The consent decrees --
yes, they did. The consent decrees required that
-- well, first and forenost, which is probably
going on in a different venue today, established a
cap at the D.C. Jail, and in establishing that cap,
it mandated that the D.C. Board of Parole at that
time render a decision 45 days prior to an inmate's
parole eligibility date.

It also mandated that i nmates who were

-- be housed, | guess the best way to put it is, in
| east restrictive neans. It created the ability
for the courts to direct pretrial inmates into

conmmunity correctional centers as opposed to being
housed at the D.C. Jail. It created at that tine |
think a District-sponsored bail program as well

There were a nunber of things it created in order
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to try to relieve the overcrowdi ng, not only at the
D.C. Jail, but wthin the D.C. Departnment of
Corrections.

MEMBER M LLER: Okay. And |'m not
sure, you may have been asked this, but | just want
to be sure. Were there any tenporary detention or
correctional institutions established during this
period to respond to this overcrowdi ng?

THE W TNESS: At sone point later on, |
do renmenber when the District did sell t he
Correcti onal Treatment Facility to Corrections
Corporation of Anerica and turned around and paid
themto house their inmtes in it.

THE W TNESS: Where is that housi ng?

THE W TNESS: The sanme pl ace. It was
adjacent to the D.C. Jail on the grounds of the
D. C Cener al Hospi t al , and al so Communi ty

Correctional Center Nunber 4, which was at 1355-57
New Yor k Avenue.

MEMBER M LLER: Ckay. My | ast
guestion, | guess, is wth respect to the two
consent decrees, do you know whet her they have been
fully conplied with or is D.C. still responding to
t hent?

THE W TNESS: The District was finally
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-- Judge Bryant finally rescinded the order
approximately | would say six nonths to a year ago
maybe.

MEMBER M LLER: I have one nore
guesti on. I think you nmade reference to a cap at
the D.C. Jail. To your know edge, is that still in
effect?

THE W TNESS: I think there's a
sel f-inmposed cap. The cap was |ifted. | believe
there was a self-inposed cap, and today, in fact,
it's before the Judiciary Commttee under Council
Member Patterson to inpose that cap once again --
to i npose a new cap once again.

MEMBER M LLER: Thank you.

CHAI RPERSON GRI FFI S: Ot her questions
fromthe Board?

[ No response. ]

CHAI RPERSON GRI FFI S: M. WIlis, in
operating Bannum is it correct that part of the
enpl oyee i ncone goes to the facility?

THE W TNESS: Excuse nme?

CHAI RPERSON  GRI FFI S: Is there any
enpl oynment income or any sort of wages that are
utilized by the facility? Do people go out and

work and a percentage of wages go to the facility?
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THE W TNESS: Oh. Al'l residents that

are in Bureau of Prisons-operated facilities,
contract facilities, it's a requirenent that 25
percent of their -- that they pay what's known as a
subsi stence, which is 25 percent of their gross.

CHAI RPERSON  GRI FFI S: Okay. For
clarity, that's happening, then, at the facility
you now manage, Bannunf

THE W TNESS: Yes.

CHAI RPERSON GRI FFI S: And your
statenent is that happens in all facilities?

THE W TNESS: Under contract, to ny
know edge, yes.

CHAI RPERSON GRI FFI S:  Ckay.

COW SSI ONER PARSONS: M. Chairman?

CHAI RPERSON GRI FFI'S:  Yes.

COW SSI ONER PARSONS: M. WIllis, |I'm
trying to get a little better handle on the current
enmergency, if there is one.

As | understand it, all of the Lorton
prisoners, when they left, the 9,000 of them went
el sewhere in the country. Now what is occurring to
create this need for this tenporary facility?

THE W TNESS: What is creating the need

is that as these residents or as the inmates get
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close to the 10 percent date or to release, they
will be returned to the District of Col unbia.

COWMM SSI ONER PARSONS: And this has not
occurred before?

THE W TNESS: This has occurred before
when it was under the D.C Depart nment of
Corrections, yes.

COW SSI ONER PARSONS: So while the
9,000 were at Lorton, they were under a program
where they would be released at the 10 percent
l evel into these community correctional facilities
here in the District of Colunmbia?

THE W TNESS: It wasn't -- they didn't
have a 10 percent |evel, but they were, yes, they
were released or transferred from Lorton to the
District, to community correctional centers in the
District.

COWM SSI ONER PARSONS: And how many of
t hose were there, or are there?

THE W TNESS: At one tine, the D.C
Departnent of Corrections operated four centers and
was under contract with private vendors for
approximately I'd say another four to six centers.

COWM SSI ONER PARSONS: So about ten?

THE W TNESS:  Yes.
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COVM SSI ONER PARSONS: And t hen,

because the Bureau of Prisons took over the
operation, all of those were cl osed?

THE WTNESS: | really --

COW SSI ONER PARSONS: In other words,
t hey don't exist any nore?

THE W TNESS: | don't think that the --
| don't think -- | don't believe the Bureau of
Prisons automatically just absorbed the contracts.

| really can't address that.

COWM SSI ONER  PARSONS: Vel |, you
certainly would know if any of them are in
operation today, wouldn't you?

THE W TNESS: Well, 1 know within the
D.C. Departnent of Corrections they no | onger have
any community correctional centers now. There is
the Bureau of Rehabilitation that operates | think
three facilities, and then there are some other
private vendors, including Hope Village, that
operate two. But as to whom they are receiving
the only one that | am aware of really is Hope
Village that receives -- Hope Village and the
Bureau of Prisons that also receive -- I'msorry --
Hope Village and the Bureau of Rehabilitation that

receive residents from the Bureau of Prisons, and
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maybe Washi ngton Hal f way House for Wonen.

COWM SSI ONER PARSONS: And nmaybe you
are going beyond your expertise here, but after
this current t hree-year peri od, is it your
understanding that others are building permnent
facilities or pl anning on building permanent
facilities that will --

THE W TNESS: | have no know edge of
t hat .

COW SSI ONER PARSONS: Okay. So we
have reached the |imt. That's fine. Thank you.

CHAI RPERSON GRI FFI S: Thank you, M.
Par sons.

Ms. MlIler?

MEMBER M LLER M. WIlis, are all the
residents at the Bannum facility fromthe District

of Col umbi a?
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(6:00 p.m)
THE W TNESS: To ny know edge, | would
say about 99 percent are. | know for sure that --

| know for 100 percent that they were all sentenced
in the District of Col unbia.

VMEMBER M LLER: And the other facility
you nentioned, |ike Hope Village or whatever, is
that the same type of facility as we're talking
about in this case?

THE W TNESS: I don't know how it's
zoned, but it's a community correctional center.

MEMBER M LLER It's a detention center
with i nmates?

MR. TEMPLE: It's a conmmuni ty
correctional center.

MEMBER M LLER: Okay.

MEMBER ETHERLY: If | could follow up,
where is Hope Village | ocated?

THE W TNESS: Hope Village is | ocated
at 2429 Langston Place, Southeast, right off of
Al abama Avenue.

VMEMBER ETHERLY: Okay. To the extent,
and feel free to, of course, reply that you're just

not famliar with it, are you famliar to any
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extent with the security neasures in place at Hope

Vill age?

THE W TNESS: Yes.

MEMBER  ETHERLY: How  woul d you
characterize those security nmeasures? Well, first
of all, on the scale that you provided, clearly

it's a comunity correctional center, so there is
no perinmeter fencing.

THE W TNESS: Ri ght .

MEMBER ETHERLY: Simlarly, no weaponry
of any type carried or otherw se --

THE W TNESS: No.

MEMBER ETHERLY: -- possessed by any of
t he guards of staff.

THE W TNESS: When you're in a
conmmunity correctional center, weaponry is strictly
prohi bi t ed.

MEMBER ETHERLY: Strictly prohibited by
BOP.

THE W TNESS: Peri od.

MEMBER ETHERLY: Okay. And that would
be the sane, of course, for Bannum Place, Inc., as
wel | ?

THE W TNESS: Exactly.

MEMBER ETHERLY: Okay. Thank you.
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Thank you, M. Chairman.

CHAI RPERSON GRI FFI'S:  Anyt hing el se?
COW SSI ONER PARSONS: One nore.

You had nmentioned the term "parole" and
| wanted to understand that. Are these clients or
occupants in a state of parole, and if so, what
does that nmean?

THE W TNESS: State of parole? There
are -- there are sone residents who are what's
known as public law placenents, which neans that
they have already been granted parole but for
virtue of the fact that they don't have an approved
parol e plan, be it housing and/or enploynent, they
are placed in a community correctional center for
up to 120 days until that can be devel oped and then
t hey are rel eased.

MEMBER ETHERLY: And that's a mnority
of the --

THE W TNESS: That's a very small
mnority of the persons in --

MEMBER ETHERLY: Thank you.

THE W TNESS: Yes.

CHAI RPERSON GRI FFI'S:  One nore round?

[ No response.]

CHAI RPERSON GRI FFI'S: No. Ckay.
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Let's start -- M. Tenple, if you want
to start cross-exam nation, M. Rushkoff wl
fol |l ow

MR. TEMPLE: Thank you

CROSS- EXAM NATI ON

BY MR. TEMPLE:

Q Isn't it true that the reason why
Lorton was closed was because the Federal
Governnment began to assume -- elimnated the
federal paynment to the District of Colunbia and

assunmed the public safety budget in its correction

syst enf

A | really don't have any know edge of
t hat .

Q The Departnment of Corrections, when you

worked for them to the extent that they operated

adult rehabilitation homes, they did not use
term"comunity corrections center," did they?

A I don't have any know edge of
operating adult rehabilitation homes.

Q Do you have any know edge of
Departnment of Corrections sending residents
Lorton to hal fway houses?

A | have know edge of the Departnment

Corrections sendi ng resi dents to conmu
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correctional centers.

Q Okay. Di d t he Depar t ment of
Corrections not use contract, quot e/ unquot e,
hal fway houses during the time that you worked in
t he Departnent?

A They did use contract facilities.

Q Did they call -- isn't it true that
they referred to them as hal fway houses?

A Yes, at tinmes, they did.

Q Okay. And isn't it true that what you
refer to as Community Correctional Center Nunmber 4
was, in fact, a halfway house |ocated on New York
Avenue?

A Community Correctional Center Nunber 4
was a community correctional center |ocated on New
Yor k Avenue.

Q And at t hat particul ar conmuni ty
corrections center, how many i nmates resided there?

A VWhen | opened the facility, we had 158,
and at sonme point it was increased to 250.

Q And at that particular facility, do you
recall how that facility was zoned?

A No, | don't.

Q Okay. So you don't know whether this

particul ar Board had to approve the zoning for that
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facility; is that correct?

A To my know edge, | don't even know if
there was zoning for the facility.

Q Now, you indicated that the Bannum
hal fway house has better security than the Lorton
prison; is that correct?

A ['m not fam | iar with the Bannum
hal f way house.

Q The Bannum center where you work; is

that correct?

A l'"'m sorry, what was your question
agai n?

Q The Bannum facility you testified had
better security than Lorton. Is that your

testinony?

A No. My testinony was that t he
accountability at Bannum Pl ace of Washington, D.C
was higher than Conmmunity Correctional Cent er
Nunmber 4 that | operated back in 1989.

Q Okay. And how many residents are
presently at Bannunmis facility?

A We have 40 residents at Bannum Pl ace of
Washi ngton, D.C.

Q And how | ong has it been open, please?

A It has been open since May -- | believe
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it was May 7th that we received residents.

Q That's two nonths; is that correct?
A Yes.
Q Isn'"t it true that you have had three

escapes fromthe Bannumfacility to date?

A Yes.

Q You said that the community corrections
center is the sanme as the jail?

A | don't recall nmaking that statenent.

Q But isn't it true under the contract
t hat Bannum has with the Bureau of Prisons, Bannum
has to arrange for transportation for indigent
of fenders to seek enploynent; is that correct?

A You're referring to?

Q To what you have to do wunder your

contract with the Bureau of Prisons.

A Are you referring to the statenment of
wor k?

Q Yes, sSir.

A | believe so.

Q Isn'"t it true that under your contract

with the Bureau of Prisons, an inmate or resident
can actually have a cell phone or a beeper if they
deem it appropriate and they show cause for it?

A If it's approved by the Bureau of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

324

Pri sons.

Q And in fact wunder your contract wth
the Bureau, inmates can go home for the weekend or
to visit their nother at a certain point during
their stay; isn't that correct?

A At a certain point during their stay,
once the home has been approved, they can have a
soci al pass that can lead up to overnight.

Q And, in fact, under your contract with
the Bureau, the inmates also have recreation
opportunities in and outside of the facility; is
that correct?

A They can, yes.

Q And they can also get passes for even
just one overnight visit for up to 100 m|es away
under your contract with the Bureau of Prisons;

isn't that correct?

A Yes.

Q And they can go to school and go to
classes outside of the facility; isn't that
correct?

A There is a possibility of that, yes.

Q And when you tal k about accountability,
essentially where you -- the inmates can do a range
of outside activities up until nine o'clock p.m;
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isn't that correct?
A | f approved.
Q Can inmates at the D.C. Jail have
t el ephones, cellul ar phones?
MR. COX: Object to the term "D.C
Jail." Which jail are we tal king about?
MR. TEMPLE: D.C. Jail
THE W TNESS: To ny know edge, no.
MR. TEMPLE: Okay.

BY MR. TEMPLE

Q Can inmates at the D.C. Jail have
beepers?

A To nmy knowl edge, no.

Q Can inmates at the D.C. Jail go out

during the day to | ook for enploynent?

A If they are granted work rel ease.

Q Is it the rule at D.C Jail that
i nmat es have to go out and find work?

A No.

Q Can inmates at D.C. Jail go home for
the weekend and go to the Redskins football ganme
with their cousins?

MR. COX: Obj ecti on. There is no
testimony in the record that any Bannum CCC

residents or prisoners go to Washington Redskins
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footbal | ganes.

CHAI RPERSON GRI FFI S: Next we're going
to hear who is a fan and who isn't. But |
understand the scope, but just make it a little bit

more serious and direct.

MR. TEMPLE: Well, it's actually a fair
question, and | think the question is not -- |
nmean, it may be in jest, but D.C. Jail inmates

cannot go to a Redskins gane on the weekend, can
t hey?

MR. COX: There is no testinony at all
in the record that --

MR. TEMPLE: ['"'m doi ng
Cross-exam nati on.

MR. COX: Yes, it's conpletely beyond
the scope and there is no testinony in the record
about football games attended by Bannum pri soners.

CHAI RPERSON  GRI FFI S: How about are
t hey --

MR. TEMPLE: Strike the question.

CHAI RPERSON GRI FFI S: Are they able to
| eave D.C. Jail for recreational and entertainnment
activities?

THE W TNESS: At tinmes, def ense

attorneys have approached the court and the judges
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have acqui esced and ordered inmates to be rel eased
for different reasons, and sonetines, although it's
not specified in the court order, there probably
are recreational --

CHAI RPERSON GRI FFI' S:  Okay.

BY MR. TEMPLE:

Q How frequent is that, that you know
that inmates have been allowed by court order to
leave D.C. Jail for recreational purposes? How
many times can you recal |l ?

A Well, since -- | really can't.

Q Okay. Are you famliar -- you said
t hat when you were at the D.C. Jail, you had sone
know edge and interaction -- <correct me if [|I'm
wong -- with D.C. correctional facilities -- |
mean community correctional facilities in the

District of Columbia?

A What was your question again?

Q During the tinme that you worked wth
the Departnent of Corrections, you had sone
experience with D. C. communi ty correctional

centers; is that correct?

A Yes.
Q Do you know whether any of those
centers -- actually, isn't it true that none of
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those <centers were deemed to be tenporary
correctional institutions for purposes of zoning?

A I was never aware of what they were
zoned, if they were zoned.

Q Isn't It true t hat Communi ty
Correctional Cent er Nunmber 4 was an adult
rehabilitation home?

A Community Correctional Center Nunber 4
was a community based correctional facility.

Q Ms. Cathy Canpbell, who you had an
opportunity to see on the video, stated that there
were enpty beds in D.C. at the January 31st, 2003,
meet i ng. Do you know if that is true, if that was
true?

MR, COX: |'"'m going to object. M.
WIlis -- you haven't established that he was at
this neeting and heard those statenents, so | don't
know if he can testify as to what she was talking
about .

BY MR. TEMPLE

Q M. WIlis, were you present at that
nmeeti ng when Ms. Canpbell spoke?

A I don't recall the date, but | do
believe that was the one and only neeting | did

att end.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

329
Q Okay. And at that neeting, do you know

if what she stated was, in fact, true, that there
were enpty beds in D.C. as of January 21st, 2003?

A At that tinme, | was not residing in the
District, nor was | keeping up with what was going
on with the District per se.

Q Are you famliar with the |ease that

you presently have on the Bannum space that you

occupy?
A No.
Q A few nore questions.
MR. TEMPLE: | ndul gence, pl ease.
[ Pause. ]
BY MR. TEMPLE
Q Do you know the exact dates of those

consent decrees that you referenced?

A | believe they were 1973 and '69 or '73
and '71, but | really don't recall. | know they
were approxi mately 30 years ol d.

Q Are you famliar with the legislative
hi story that this panel has discussed earlier this

eveni ng, or afternoon?

A Only fromwhat |'ve heard.
Q Were you familiar with the action by
the City Council in 1971 when this particular
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section, 801.7(k), was being considered?

A No.

Q Okay. You first becane famliar wth
the consideration of that section, then, during
this particular process; is that correct?

MR. COX: During which process?

MR. TEMPLE: During this zoning hearing
process. |Is that correct?

THE WTNESS: |'m not sure | understand
your question.

BY MR. TEMPLE

Q You first became famliar wth the
| egislative history of 11 DCVR 801.7(k) during this
zoni ng process; is that correct?

A | really don't -- 1'm not sure on what
-- what you're quoting, which one you' re quoting.

Q Okay. You have no personal know edge
about why the provision 801.7(k) was actually

enacted into law, is that correct?

A If you could tell me what 801. 7(k) is.
MR. TEMPLE: No further questions.
Thank you.
CHAI RPERSON GRI FFI S: Thank you, M.
Tenpl e.

M . Rushkoff.
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MR. RUSHKOFF: Thank you.

CROSS- EXAM NATI ON

BY MR, RUSHKOFF:

Q Ar e t here resi dents at Bannum s
facility -- when | refer to Bannum s facility, I'm
tal ki ng about the one on Adans Pl ace. Are there

residents at Bannum's facility who are not
considered to be in the custody of the correctional
systen? Let nme put it another way. Are all the
residents at Bannunmis facility in the custody of
the correctional systenf

A Al'l the residents at Bannum Place of
Washi ngton, D.C. are wunder the <custody of the
Attorney General.

Q Okay. Are there D.C. Code violators
who are now residents at Bannum if you understand
that question? In other words, people who violated
D.C.'s own local laws, you know, as set forth in
the D.C. Code.

CHAI RPERSON GRI FFI S: Li ke zoning, you
know, when we | ock them up.

[ Laught er.]

MR. RUSHKOFF: No, not zoni ng.

THE W TNESS: To be very honest wth

you, any D.C. Code offender conmes under the
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authority of the Attorney General.

BY MR. RUSHKOFF:

Q Ri ght . So right now, do you have D.C
Code offenders who fornerly would be at D.C Jail
or Lorton? Do you have -- are there any at
Bannunis facility?

A We have former inmates of the D. C
Department of Corrections who are now residents of
Bannum Pl ace, yes.

Q As part of the sanme sentence in which
they were serving when they were in the D.C
syst enf

A Yes.

Q Okay. Do you al so have individuals who
are serving what would be called federal sentences
for violations of federal |aw who have not been
part of the D.C systen?

A Yes.

Q Okay. Now, if sonmeone -- if a resident
of Bannunmis facility wal ks off, can that individual

as a result be prosecuted for a prison break?

A It's called -- prison breach is the --
Q Breach?

A Yes.

Q Okay. They can be prosecuted -- is
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that a felony?
A Yes.
Q Okay. Now, when you -- you said you

were involved with Community Correctional Center

Nunmber 4.

A Correct.

Q When you were there, when you were
involved with this institution, if an individual

who was a resident there walked off, could that
i ndi vi dual be prosecuted for prison breach?

A Yes.

Q Okay. Now, Conmuni ty Correcti onal

Center Nunmber 4 was |ocated in D.C., right?

A Yes.

Q Okay. And it didn't have arnmed guards,
correct?

A No correctional staff were armed at

that facility.

Q Okay. And it didn't have perineter
fencing, correct?

A No perineter fencing.

Q And if | asked the sanme two questions
about Bannums facility, you would give the sane
answers -- no armed guards, no perineter fencing --

correct?
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A No ar med correctional staff, no
perimeter fencing.

Q Okay. Now, Lorton is located in
Virginia, correct?

A It was.

Q It was. Ri ght . And when it existed,

it did have perineter fencing and arnmed guards,

correct?
A It had perineter fencing at t he
maj ority of the -- it had perinmeter fencing at al

of the facilities, but at the mnimm security
facility, |I think there was only -- | don't believe
there were arnmed staff.

Q Now, were there residents at Lorton who

were granted work release while they were residents

t here?

A Yes, out of the mninmm security
facility.

Q Okay. And these people in the mninmm

security facility were restrained by perineter

fencing; is that correct?

A A single perinmeter fence, yes.
Q Was it a barbed-wire fence?
A It was a single perineter fence wth

razor wire barrier
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Q Okay. So in order to go to work, they

had to be given a way of bypassing the barbed wire

-- the razor wire fence, correct?

A Yes.
Q Okay. Are you famliar wth whether or
not residents of the D.C. Jail have historically

been granted work rel ease?

A There have been residents who have been
granted work release fromthe D.C. Jail

Q Okay. In deciding -- well, let nme ask
you this question: Are you famliar with any of
the considerations by Bannum in deciding to put
this facility where it's | ocated?

A | don't understand your question.

Q Were you involved at all or are you
famliar wth Bannumis thinking in deciding to

| ocate this facility where it is?

A No.
Q Okay.
MR. RUSHKOFF: | have no further
guesti ons.

CHAI RPERSON GRI FFI'S:  Thank you.
Any redirect?
MR. COX: Just a couple qui ck

guestions, M. Chair.
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REDI RECT EXAM NATI ON

BY MR. COX:

Q M. WIlis, with respect to the -- |
think M. Parsons asked you about subsistence and
you testified that the inmtes have to pay 25
percent of their income to the facility. Can you
be nore specific? Where does that noney go?

A The 25 percent is deposited into a
corporate account.

Q And ultimtely where does the noney end
up? Whose hands?

A | would assune that since the corporate
account is with Bannum - -

MR. TEMPLE: Obj ection to the extent
t hat he doesn't know. He said, "I would assunme."
| woul d object to the --

CHAI RPERSON GRI FFI S: Okay. | don't
see the rel evance.

MR, COX: Okay.

CHAI RPERSON GRI FFI S: And since it was
my question --

MR. COX: Ch, |I'm sorry. | thought it

CHAI RPERSON GRIFFI'S: That's all right.
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MR. COX: My apol ogi es.

CHAI RPERSON GRI FFI'S:  Anyt hing el se?
BY MR. COX:

Q M. WIlis, with respect to the innmates
who | eave on passes or go to classes, they all have
to return to the facility, correct?

A Yes.

Q If they don't return to the facility,
are they prosecuted for prison breach?

A They are placed in escape status.

Q And they are ultimately prosecuted for

prison breach, you testified?

A | believe so, yes.
Q Okay.
MR. COX: | don't have any further
guesti ons.

CHAI RPERSON GRI FFI' S:  Ckay.

Are there any questions on those two

answer s?

[ No response.]

CHAI RPERSON GRI FFI'S:  Very well. Thank
you very nmuch, M. WIIlis. We appreciate your

bei ng down here this evening.
[ Wtness excused. ]

CHAlI RPERSON @RI FFI S: Who is your next
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wi tness and how long do you believe that w tness
will run?

MR.  COX: The next witness is M. Bill
WIlingham and he wll probably take an hour, |
woul d imagine, with questions from the Board and
Cross-exam nati on.

CHAI RPERSON GRI FFI S: No, just hi s
testi nmony.

MR.  COX: Oh, just his testinony?
Probably a half an hour.

CHAI RPERSON GRI FFI S: Hal f an hour.
Ckay.

MR. COX: Wuld the Board permt a
couple m nutes break, five-m nute break?

MR. TEMPLE: M. Giffis, before we do,
| would like to inquire. The gentleman has 29
m nutes and 37 seconds |left. He indicated that his
next  wtness, which is his second of four
W tnesses, is going to consune a half an hour, and
M. Lowy hasn't testified. | have sone concern
about the anopunt of tinme that they expect to use.

CHAI RPERSON GRI FFI S: Good. Excel | ent
point. We have roughly 30 mnutes left in the hour
presentation of the case, so in this nonent of

recess, if you could prioritize your time, | think
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the Board may grant a little flexibility at the end

of 60 m nutes based on the clock and such, but it's
not upwards of 30 mnutes, it's nore in the realm
of five to ten mnutes. So take that under
advi sement and we will be back in ten.

Also, let nme just update for everyone.

It's the anticipation of the Board we will begin
to start slowy 1losing quorum on about seven
o'clock as nenbers have to |eave. OF  course,
anything they mss, they wll read the entire
transcri pt before deliberating on the case.

However, with that in mnd, we are at
the 6:30, roughly, hour. This is going to be the
|ast witness that we hear today. W wll get
t hrough that testinmony, questions from the Board,
and cross-examnation, and we wll conplete the
hearing this evening. So in the recess, | wll
work to start pulling together another date for the
continuation of this.

MR. COX: Thank you, M. Chair.

[ Recess. |

CHAI RPERSON GRI FFI S: Okay. We're
ready to proceed when you are.

MR. TEMPLE: M. Giffis?

CHAI RPERSON GRI FFI' S:  Yes?
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MR. TEMPLE: Can | just have a second?

| talked to the scheduling people in the interim
and they said that the next hearing is schedul ed --
is possibly Septenber. These gentl emen have about
40 mnutes left, and we spent about 20 hours here.
Il would ask if it's any way possible, and |

understand and | appreciate everybody's schedul e --
| have children -- if we can finish this tonight,
if we have ten-m nute cl osing argunents.

| think that an inordinate anmount of
time is going to -- if we go to Septenber, the
gentleman just testified that they have al nost 30
percent of their capacity, and this issue -- there
are two court dates, there is one next Friday in
state court, there's another one in federal court
on the 25th, and | think that in the public
interest, sonething needs to happen to resolve
this, and if it is possible to do it today, | think
it is in the public interest.

[ Pause. ]

CHAI RPERSON GRI FFI S: Ckay. Let's be
realistic about this.

MR. RUSHKOFF: M. Chair?

CHAI RPERSON GRI FFI S: If we do this

tonight -- let me just run through the scenari o,
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and I'm the worse at predicting how long these
t hi ngs take, however, here's ny prediction. We're
going to get through the witness now W wll take
a break for dinner, which should be close to eight
o'clock, we wuld get back at nine, and ny
estimation is we have three and a half hours left.
That's putting us until mdnight or after.

The Board, although apprehensive, wll
follow ny direction to stay, but | think everyone
here ought to be a little bit realistic about
whet her that's appropriate for this evening or not.

MR. TEMPLE: As | mentioned, | chaired
a board for the city years ago and it was worse
than this because we nmet four nights a week, and
this particular case is of such -- it's a case of
first inmpression, it is of monunental significance.

The communities keep comng out. [It's obvious.

CHAI RPERSON GRI FFI S: So you want us to
stay.

MR. TEMPLE: | think that approach is
appropri ate. | respect the inposition, but | just
think that if we wait until Septenber, it's going
to have a ridiculous inplication because it would
be tal king about 150 people and an irreversible

situation for the comunity.
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CHAI RPERSON GRI FFI'S: M. Rushkoff?

MR. RUSHKOFF: | can stay this evening.

| am not requesting that we stay, but if that is

the decision, | <can certainly accompdate the
Boar d.

MR. TEMPLE: The Board also noted at
its last neeting that it could go late, but it
intended to finish it. You stated that.

CHAI RPERSON GRI FFI S: Oh, vyes.

MR. TEMPLE: Yes.

CHAI RPERSON GRI FFI S: O course, |
never put a time to it for good reason.

MR. COX: You know, the public interest
is justice here, and we should given as nuch tine
as it takes, and with the Board' s indul gence, M.
Tenpl e took nore time than he was allotted and --

MR. TEMPLE: Forty-five m nutes.

CHAI RPERSON GRI FFI S: We've got to
stick to the issue tonight.

MR. COX: | just want to nmke sure that
we're able to get our case out and have all these
facts elicited fromthe w tnesses, and however |ong
it t akes within reason, with t he Board's
i ndul gence, you know, we should have our chance to

get that out. But | don't see us going until

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

343
m dni ght tonight.

CHAlI RPERSON GRI FFI'S: Why?

MR. COX: You nentioned that you're
going to be losing a quorum didn't you?

CHAI RPERSON GRI FFI S: Well, 1 can pul
alittle weight and keep a quorum | think.

MR. COX: | have w tnesses from out of
t own. | don't know what their schedules are |ike
and | don't know if they've got planes to catch. |
woul d have to confer with them

CHAI RPERSON GRI FFI S: Al right. Let's
take a mnute. W won't |eave. Wy don't you get
t hat done and cone back

[OFf the record.]

CHAI RPERSON GRI FFI S: Very well. I
think I have a brief conpromse. W're going to go
until nine o'clock tonight with no break, limted
if we need, as we will |ose some of our technica
capabilities at that time, so actually we can't
stay past nine tonight, although | was optimstic
to see the m dni ght hour here, and then we're going
to squeeze this into the 22nd of July afternoon and
t hat should suffice for the time to finish this, so
let's talk 22nd probl ens, issues.

MR. TEMPLE: That's fine by us. If 1

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

344

understand correctly, sir, for purposes of the
22nd, we would basically be having closing
argunments if the testinony is finished tonight.

CHAI RPERSON GRI FFI S: If we can do two
W t nesses, Cross-exam nati on, guestions in two
hours, absolutely.

MR. TEMPLE: Yes. And | also suspect
that, notw thstandi ng what counsel said, we did our
case in 45 mnutes or so, if | recall, for the
record.

CHAI RPERSON GRI FFI'S: | under st and.

MR. TEMPLE: So to the extent that they
get an extension, | would just hope that -- | don't
have any problem with that, but | think that we
shoul d be able to finish their case within the next
hour and 55 mnutes in terms of their wtness
testi nony.

CHAI RPERSON GRI FFI S: W will all keep
our fingers crossed.

COWM SSI ONER PARSONS: M. Chairmn, |

should nention that | had not anticipated what the
definition of "l ate" was and have anot her
comm tnment at eight o' 'clock, so I wll be |eaving

here at seven-fifteen but am commtted to reading

the record as it evolves and will be here on the
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22nd as wel|.

CHAI RPERSON GRI FFI S: Very wel | . Let's
confirmthe 22nd at this tine.

MR. TEMPLE: Yes.

MS. BAI LEY: M. Chairman, could vyou
pl ease clarify for me what tine on the 22nd?

CHAI RPERSON GRI FFI'S: Let nme first make
sure it's absolutely acceptable to everybody.

MR. TEMPLE: It is for the Appellant.

CHAI RPERSON GRI FFI'S: | ndeed.

MR. RUSHKOFF: And it's okay with DCRA

MR. CAMARDC. |'ve got a concern. The
Board has asked a |ot of questions. I think we
have tried to accommpdate the Board in answering
their questions and we have been kind of follow ng
the Board's lead a little bit as to the questions
they had, and M. Parsons has taken an active role.

Now, | know you nmade a representation
here basically that you would be commtted to
reading the record, but that takes away the fact of
the interaction, hearing live wtness testinony.
You may even have nore questions on this thing.

We've all spent a lot of time, a
trenendous amount of time on this thing, and it's a

very inmportant issue, there's a |lot at stake here,
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and | hate to cut this thing short. I would I|ike
to have the Board here, the full Board here, so if
there are nore questions that we need to address,
we can address those.

CHAI RPERSON GRI FFI S: Okay. So you're
sayi ng we shoul d concl ude now.

MR. TEMPLE: Wth all due respect now,
this Board can nmeet and there can be three people
here by | aw.

CHAI RPERSON GRI FFI'S: Al right.

MR. TEMPLE: We're not entitled to five
peopl e.

CHAI RPERSON GRI FFI S: | understand the
regul ati ons. | also know how this Board has been
taken to court on not a full Board proceedings. So
wei ghing that, also weighing the |ate hour --

MR. TEMPLE: M. Giffis, to the extent
that M. Parsons is going to read the transcript
and has been here, 1 think there is very little
prej udi ce. We're talking about an hour and 45
m nut es.

COWM SSI ONER PARSONS: This has been
the practice of this Board for many years. | don't
see any reason that this can't proceed w thout ne.

CHAI RPERSON GRI FFI'S:  Ckay. Thank you,
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M. Parsons. | tend to agree it has been the past
practice of the Board when going outside of our
hours, which were scheduled wuntil six o'clock.
We're going to proceed with one nore witness this
evening and follow through with that, and then we
will set the rest for the 22nd.

MR. TEMPLE: M. Giffis?

CHAI RPERSON GRI FFI'S:  Yes?

MR. TEMPLE: May | just make one point,
just for the record. | just underscore this. You
know, | apologize in mking this coment, but |
just want to tell you, the panelists, Bannum has
sought to continue this hearing time after tine
after tine. The integrity of that particular
obj ection needs to be taken into consideration. To
the extent that there can be a quorum --

CHAI RPERSON  GRI FFI S: | under st and.
M. Tenple --

MR. TEMPLE: WMay | just finish, please?

CHAI RPERSON GRI FFI S: Actual ly not. I
under st and what you're saying and | understand what

you're pushing us to, and let me just reiterate

what | say oftentinmes. There's a lot that | weigh
when | think about these things. | also weigh that
| know, because | was just in the back room with
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the Board, they're hungry and |I'm not sure that
they're going to be focusing on it. So | am nore
concerned with how this Board is feeling --

MR. TEMPLE: | appreciate that.

CHAI RPERSON  GRI FFI S: - - and the
attitude and the attention it can give.

Secondly, one of our biggest priorities
is not to continue case. It helps us to not. I

had to do as nmuch preparation for today as | did at

the first case. It's a waste of nmy time having
addi ti onal hearings for this. I would much rather
stay and get this done. But there are realities

that need to be factored in, too, and so you need
to trust that | do that.

Let's proceed this evening, let's
utilize the short tine that we have.

MR. TEMPLE: Thank you.

CHAI RPERSON GRI FFI S: W will have to
go off the record shortly because our recorder wll
be leaving, so this proceeding will end whether |
like it or not, whether it's md-sentence or not,
so let's use the time we have.

MR. TEMPLE: Very well.

CHAI RPERSON GRI FFI S: It is too bad

that M. Parsons won't participate in this single
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Wi t ness. He will, if he reads the transcript and
has additional questions, submt them they will be
answered, and we will deal with them at that point,
and we will set this for July 22nd. It is the
third case in the afternoon. | will not anticipate
what tine today as one was actually rel eased and
did not go to a whole hearing. We made it tinely
until 2:15, 2:30. You're all going to have to use
your own judgment and |ook at the schedule, but
obvi ously our afternoon starts at one, two cases
before it, and then we will do our best again to
continue this case and finalize it on the 22nd.

MR. TEMPLE: Thank you.

CHAI RPERSON GRI FFI'S:  Thank you.

Let's go to the next w tness.

MR. COX: Bannum calls M. Bill
W Il ingham
V\her eupon,

W LLI AM L. W LLI NGHAM
was called as a witness by counsel on behalf of the
I nt ervenor and, having been previously duly sworn,
was exam ned and testified as foll ows:
DI RECT EXAM NATI ON
BY MR. COX:

Q Sir, for the record, | just told your
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name, but could you state your name for the record?

A It's actually WlliamL. WIIlingham

Q And wher e do you reside, M.
W I | i nghant?

A At 90A Valley Drive in St eel e,

S-t-e-e-l-e, Al abann.

Q And are you presently enpl oyed?
A |"mretired and sel f-enpl oyed.
Q Prior to retiring -- when did you

retire, first of all?

A In July of 2000.

Q And prior to retiring in July 2000, how
were you enpl oyed?

A | was retired by the federal -- | mean

enpl oyed by the federal prison system

Q By the BOP, as we have been calling it?
A Yes.
Q Okay. And we will walk through how you

wer e enpl oyed, but how many years were you enpl oyed
by the BOP?

A Alittle over 20.

Q And with respect to the position you
held with the BOP immediately prior to retiring,
can you tell nme how long you were enployed in that

capacity and what capacity it was and what your
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duties were?

A Five years -- and | mght clear up
another issue froma little while ago. | was the
conmunity corrections assistant adm nistrator. And
you want me to go into the duties now?

Q Well, your point being, is that the
position that Ms. Canpbell hol ds?

A That's M. Canpbell's position that
she's in now

Q Okay. So before Ms. Canpbell took her
present position, that's the position that vyou
hel d?

A Yes.

Q Okay. And in that capacity, what were

your duties?

A | was responsible for the supervision
and oversight of all the community corrections
contract evaluation panels, and | was responsible

for the devel opment and inplenentation of national
policy that pertained to all aspects of community
corrections. Also that included making visits to
all the comunity corrections field offices and
providing training to all the comunity corrections
field staff, including the conmmunity corrections

managers, the contract oversight specialists, the
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| egal technicians, the whole ganmut of community

corrections.

Plus, I was -- ny last two to three
years, | did nmost of the operational reviews for
the comunity corrections field offices. That's

where we would actually go out and tell our staff
how they were doing their job as pertains to
conmunity corrections.

As far as national policy, the |Iast
maj or piece of policy that I was involved with was
writing the or having a large part in witing the

conmmunity corrections statement of work.

Q Is that the sane statenent of work that
we have heard testinmony on, M. W/IIinghan?

A Yes.

Q Okay. That's part of the record in a

coupl e of places.

A Ri ght .

Q But that's  what we tal ked about
earlier?

A Ri ght. Yes.

Q Okay. And you were responsi bl e

partially for drafting that docunent?
A Yes, | was.

Q Okay.
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A Also, we had our staff training in
Denver, Colorado, and | nade nunerous trips out
there to provide training to the conmmunity
corrections staff, and when we went to the
community corrections facilities, what we always --
| oversaw the training that the Bureau of Prisons
provided to the comunity corrections staff. Pl us
I made nunmerous on-site visits to proposed
community corrections contracts and just a mrage
of duties.

Q And that was from 1995 up until vyou
retired in 20007?

A In 2000, yes.

Q Okay. What about prior to your
position that you' ve described? What did you do
for the BOP i medi ately before that?

A That's when I was on conmmuni ty

corrections programreview team That was a | ot of

travel. We traveled about 35 weeks a year, and we
went to all the community corrections satellite
offices and did a full, | guess a good word for it

is an audit of that office including an audit of
all the community corrections contracts they were
responsi bl e for, and we rated their j ob

performance.
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Q During that period of time, how many
reviews did you estimate that you conducted?

A Oh, | know exactly. Il went on 111
reviews while | was the program review exam ner.
Most of t he communi ty corrections r egi onal
adm ni strators, t he managenent center
adm nistrators, | did those by nyself or maybe with
one other person that I would take with ne.

Q Okay. And why don't we go back once
nore to your position that you held before your --
as an exam ner for the BOP.

A Bef ore t hat, I was a conmuni ty
corrections nmanager responsible for the Wstern
Regi on. That office was in Phoenix, Arizona. |If |
remenber right, nmy areas of responsibility were
California, Nevada and Utah, and | was over all the
community corrections contract facilities that we
had in those states, not just comrunity corrections
centers, but all of our jails that we had under
contract with the United States Marshal Service.

MR. COX: Bannum offers M. WIIingham
as an expert witness in conmmunity corrections and
correctional facilities in general.

CHAI RPERSON  GRI FFI S: Any questions

fromthe Board?
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Are you al so submtting a hard copy?

MR. COX: Yes, | also have copies for
t he Board.

CHAI RPERSON GRI FFI S: W will get that
into the record.

M . Rushkoff, any objection to granting
expert status?

MR. RUSHKOFF: Not at this point.

MR. TEMPLE: | have a brief --

CHAI RPERSON GRI FFI'S: At what point?

MR.  RUSHKOFF: Wwell, nrmaybe after a
brilliant question is asked and depending on the
answer, | could change nmy m nd.

CHAI RPERSON  GRI FFI S: So you are

wi t hhol di ng your opinion at this point.

MR. RUSHKOFF: | don't have any probl em
at this point.

MR. TEMPLE: | have a brief voir dire
of the w tness.

VO R DI RE
BY MR. TEMPLE
Q What is this docunent here?

| was asked to prepare a resune before

| cane out here and, just to be honest, that's a

docunent that | had left over from when | retired
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that lists your last jobs and qualifications. Just
in case you decide to put in for another job before
you retire, that's what you have to submt wth
your paperworKk.

Q This docunent says that you were
Community Corrections Contracting Section Chief,
9/ 3/95 to present.

CHAI RPERSON GRI FFI S: If you're going
to go through that, we're going to need copies of
it. Can we take a nonent and neke copies and

distribute it to the Board?

MR. TEMPLE: I'm not going to take up
the tinme with that. "Il just ask one other
guesti on. I can get copies and deal wth that
| ater.

BY MR. TEMPLE

Q Are you presently enpl oyed, sir?
A "' m sel f-enpl oyed.
Q Okay. And are you being paid to

testify today?
A No, |'m not.
Q Okay. And who paid for your plane
ticket here?
CHAI RPERSON GRI FFI S: "' m not sure what

the pertinence to the Board is for that.
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THE W TNESS: | didn't pay for it

nmysel f.

MR. TEMPLE: Okay. Bi as. | can ask
the questions in the cross-exam nation, but it's
definitely pertinent. If he's going to be an
expert, he's being paid by Bannum

CHAI RPERSON GRI FFI S: Il nmean, it would
be anal ogous to hiring a transportation engi neer to
do a traffic study, which are paid consultants.

MR. TEMPLE: In a court of law, it's an
el ementary questi on when --

CHAI RPERSON GRI FFI S: This isn't a
court of |aw.

MR. TEMPLE: In this proceeding, if
he's being paid and he's testifying, and he's
testifying for the people who are paying him--

CHAI RPERSON GRI FFI S: Let's put it in
the context of the Board of Zoni ng Adjustnent which
you're in front of. We hear testinmony from

architects who |I'm assum ng, and, gosh, | hope I'm
right, are paid by the applicant and their
testimony they are presenting and their time is
al so paid for.

MR. TEMPLE: Ckay.

THE W TNESS: Onh, don't m nd
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answeri ng.

MR. TEMPLE: Very well. Thank you

CHAI RPERSON GRI FFI S: No, | know you
don't m nd.

Okay. I just don't want us to walk

dowmn a whole different animal than what we're
normally used to doing and what we actually are
supposed to be | ooking at.

| f there is no objection -- M.
Rushkof f, have you changed your opinion?

MR. RUSHKOFF: No, | haven't.

CHAI RPERSON  GRI FFI' S: Okay. Any

objections from the Board of bestowi ng the high

honor of expert status on M. WIIlingham as an
expert in -- simlar to M. WIIlis; 1is that
correct?

MR. COX: That's correct.

CHAI RPERSON  GRI FFI S: Okay. And
everyone understands what that is. Are there any
obj ections to that?

MR. RUSHKOFF: | have no objection.

CHAI RPERSON GRI FFI'S: Okay. Very well
then. M. WIlingham you wll be before us as an
expert wtness in corrections and correctional

facilities.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

359
MR. COX: Thank you, M. Chair.

| just notice that M. Parsons has

left.

CHAI RPERSON GRI FFI'S:  That's correct.

MR. COX: Is that noted for the record
just so we're clear as to when we lost hinP If
not, | would just like it noted.

CHAI RPERSON GRI FFI S: | hope we haven't

[ ost him M. Parsons has left the hearing room
and it is approximately -- | don't know what tinme
it is -- 7:20 or so.

MR. COX: Thank you

CONTI NUED DI RECT EXAM NATI ON

BY MR. COX:

Q M. WIllingham if you would, can you
briefly describe the security and the controls that
are in place over residents at -- inmates at the
conmunity corrections centers run by the BOP?

MR. TEMPLE: QObjection. Irrelevant.

CHAI RPERSON GRI FFI S: M. Cox, what's
the rel evancy of the question?

MR. COX: M. WIlingham is going to
offer testinony as to the character of the use of
the -- Bannums wuse of the 2210 Adans Pl ace

facility, that it's a detention or correctional
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institution.

CHAI RPERSON GRIFFI'S: M. Tenple --

MR. COX: So how nore relevant could
his testinmony be?

MR. TEMPLE: |'m going to object to the
testimony as redundant. | mean, the gentleman has
already testified to that.

CHAI RPERSON GRIFFIS: M. WIlis has?

MR. TEMPLE: M. WIIlis,.

MR. COX: | don't think we asked M.
WIllis that question.

CHAI RPERSON GRI FFI S: Okay. Let's get
through it. I would tend to agree, if we're
hearing the same questions and answers of M.
WIllis, I think it has been established, so let's
see if that's the case.

BY MR. COX:

Q Obvi ousl y your experience i's BOP
corrections, so try to focus your answers to BOP
comunity corrections centers.

Could you, as nmy question was, could
you describe for the Board the security controls
that are in place over the inmates at the community
corrections centers run by the BOP?

A Yes. The securities and controls that
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are in place are outlined in detail 1in the
statement of work, and naturally that's the
docunment that the contractor has to abide by to
ful fill his requirements under the governnent
contract.

| don't really know where you want nme
to begin, but | guess we can start -- | heard the
term that the Bannum facility had three escapes,
and | don't know whether that's true or not true
but the -- in the case of an escape from a
community corrections center, the contractor is
required to alnost immediately notify the Bureau of
Prisons and the United States Marshal Service.

CHAI RPERSON GRI FFI S: Okay. And |
t hi nk we have --

THE W TNESS: We have already done
that, | believe, but we didn't -- | don't think
they went into things like all the checks that are
done while they are at work and -- you know, if you
want to go into those.

CHAI RPERSON GRI FFI S: M. Cox, would it
be appropriate to ask the witness whether there are
differences in the descriptions that M. WIllis
gave regarding the security of this specific
facility?
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MR. COX: Okay.

BY MR. COX:

Q M. WIllis -- | mean M. WIIlingham
could you describe the simlarities, if any, of the
CCC programto a prison?

A Oh. Yes, there you go. The best way,
and |1've nmade this conparison many tinmes over the
years, the best way that you can describe a
community corrections center is back to a federal
prison canp.

A federal prison canp is an entity all
of its owm. There are no fences. W can clear up
the issue about the weapons. Nobody is arnmed at a
federal prison canp, but every inmate there, they
are in the custody of the Attorney CGeneral of the
United States serving a federal sentence.

They get up in the norning, they all go
to work under very mninmal supervision, if any type
of supervision, and basically the federal prison
canp runs just |like the conmmunity corrections
center. Periodic job checks are made to nmeke sure
they're on the job, we check with their work
foreman to make sure that they are always on the
job tinely and they're not skipping out. We do

random UA checks on them when they're in the
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federal prison canp the sane way they do when
they're in the community corrections center.

In the prison canp, they are eligible
for i ncreased what we cal | | evel s of
responsibility. You know, they are eligible for
certain types of furloughs after an appropriate
anount of time at the canmp with a discipline-free
record, and the sane simlarity goes to the
community corrections center

A pass or a furlough is not an
automatic right. They have to show a continued
pattern of good behavi or, no incident reports, good
wor k performance, then we'll consider them for a
pass. All passes have to be approved by the Bureau
of Prisons. The facility can't do that on their
own.

Q And with respect to subsistence, M.
WIllis briefly touched on that. Can you advise the
Board as to how the subsistence is collected and
where that noney goes?

A Yes. The Bureau of Prisons requires
that each <contractor <collect 25 percent of an
inmate's gross inconme as a subsistence paynent.
That noney, it conmes directly off the contractor's

bill for services provided to the Bureau of
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Pri sons. If the bill at the end of the nmonth is
$10,000 and they have collected $3,000 in

subsi stence, we only pay them $7, 000.

Q Okay. So the noney ultimately goes to
t he BOP?

A Yes, it goes to Bureau of Prisons --
well, actually it goes to the Federal Governnent,

to the general fund.

Q Now, would you agree with M. WIIlis'
assessnent of what happens to an inmate at the CCC
if they were to escape? Did you hear what he
testified to about that?

A |'ve heard so much since |'ve been here
the last few tinmes. | amsure that he went through
the correct escape procedures. If an inmte --
there's different ways of reporting an escape. | f
the inmate's enployer calls the facility and says
| nmat e So- and- So has not shown up for work, or if
on one of the scheduled counts the inmte is not
accounted for in the facility, if it was to be one
of those occasions when he's on pass, and the
contractor is required to make a |ot of random
phone calls to that inmate while he is on pass, if
he doesn't answer the phone or cone to the phone,

he's placed on escape status. Once on escape
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status, he beconmes an escaped federal inmate with
anot her felony charge.
Q Okay. Once caught, does the inmte go

back to the CCC --

A No.
Q -- or where does he go?
A No. You never return. Once

apprehended, the United States Marshals wll place
himin the closest federal institution.

Q Could you define for the Board what a
community corrections center is exactly?

A A community corrections center is a --
it's a penal institution. | know | have heard this
term CBRF, and | don't know if | can talk or not,
but |I read that, what a CBRF is, and --

CHAI RPERSON GRI FFI S: Let's not

specul ate a | ot.

BY MR. COX:
Q Before we go too far into it, the CBRF
term you're referring to, is that contained in

Section 199 of the D.C. zoning regul ations?

A Oh, | forgot where it was at. | know I
read it in there.

Q well, what did you read?

A I mean, | can look at it and tell you
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if it's --

MR. COX: Wth the Board's indul gence,
may | just pull that out and see if that's what
he's tal king about? One nonent, please.

CHAI RPERSON GRI FFI S: M. Cox, when he
does that, | would just give a little direction
that the pertinence of your questions should be
wel | thought out.

In cross-exam nation, | imgine M.
WIllingham will be torn apart as to not being an
expert in zoning regulations as he just stated he
just read it. So if there's sone great relevancy
to his opinion of what he read in 11-199, the
definitions of the terns in Title 11 DCMR - -

MR. COX: Al right. I think 1 can
direct the questions that way.

BY MR. COX:

Q M. W I |ingham if you would, [''m
| ooking at the definition of adult rehabilitation

home contained in Title 11, DCVMR Section 199.

A Ri ght .

Q s that what you | ooked at earlier?

A Onh. Ri ght . |'"ve read that several
tinmes.

Q Okay. Now, the definition for adult
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rehabilitation home specifies, anong other things,
it's a facility providing residential care. Is a
CCC a facility that provides residential care?

A No.

Q And it references residential care for
one or nore individual 16 years of age or ol der.
Does - -

A W have no juveniles in a comrunity
corrections center, and the way we classify a
juvenile with the Bureau of Prisons is whatever the
age of mpjority is for their particular state of
resi dence.

Q And the definition goes on to further

state, "or any individual 21 years of age or ol der
under pretrial detention.” Does the CCC house any
i ndi vi dual s under pretrial detention?

A A comunity corrections center does not
house any pretrial-type residents.

Q And t hen finally, it says, "or
sentenced court orders.”

A And we have no court-ordered placenents
in a conmmunity corrections -- | nean in an adult
rehabilitation hone.

Q Now, we have heard testinmobny -- you

have heard testinony about | ockdown being a quality
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of a detention or a correctional facility. Can you

coment on that?

A I think sonebody else kind of went into
that testinony. When | think about the term
"l ockdown,"” | think about our nmaximum security

penitentiary in Florence where the innmates are
| ocked down 24 hours a day and escorted by three
staff nmenmbers wherever they go. That's a true
| ockdown facility.

VWen a federal inmate enters the
federal prison system he is classified as to a
particul ar security need for that inmate, and he
may start out at a prison canp or he may actually
start out at a maxi mum security prison.

Accor di ng to t he | engt h of t he
confinenent, well, the goal of the federal prison
system is to have that inmate's security |evel
decreased, and the way that happens is by a period
of good conduct and good institutional adjustnent,
and the Bureau of Prisons does not rehabilitate,
but we offer nunerous prograns that the i nmates can
t ake advantage of if they choose to, so naturally
we |look at this to see what kind of prograns
they've participated in. That's how they work

their way down the institutional level to a federal
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prison canp and then on out to a conmunity
corrections center.

Q So there are different | evel s of
security in different correctional institutions; is
that fair to say?

A Yes.

Q But t hey are al | nonet hel ess
correctional or detention facilities?

A Ri ght . They are all federal prison

facilities.

Q Now, | asked you about a conmmunity
corrections center. Back to that question, you
referenced the statenment of work. l'"m going to

direct your attention to BZA Exhibit Nunber 20,
which is Bannum's notion -- brief on the merits,
and that's Tab 12 of that docunent. Do vyou
recogni ze that docunment, M. WIIinghanf

A Oh, vyes.

Q And can you tell nme what that is?
A Wi ch section are you | ooking at?
Q Well, it's an excerpt. Can you tell ne

what this is a page fronP
A Oh. It's an explanation of the terns
of definitions.

Q Is that part of the scope of work that
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you aut hored?
A Yes, it is.
Q Okay. And can you tell nme if that

docunment defines commnity corrections center?

A Yes.
Q And how does it define that ternf
MR. TEMPLE: Obj ecti on. This is
redundant . It's already done. It's a piece of
paper, it's a witing, it's clear, it has been
testified to, it's in evidence. This is

extraneous.

MR. COX: M. WIIingham hel ped author
this docunent and can go into how that term cane
about, sonmething that M. Hulon WIllis could not.

CHAI RPERSON GRI FFI S: Okay. Keep it
specific. | nean, time is limted.

THE W TNESS: I think 1 know what
you're getting at here. W use different terns for
community corrections center. Kind of a good
exanple of this would be like the slang term that
the inmtes use for a federal prison canp. They
call it the country club. It's by no shape, form
or fashion a country club, but that's the accepted
termfor it in the prison system

So we | ooked over this definition of a
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community corrections center and we went back to
the beginning when it was a community treatnment
center, and at that time, it was also known as a
hal f way house. The inmates think of a community
corrections center as a halfway house just |I|ike
they would going to a prison canp as going to the
country club, as a knife is a shank. So we use
terms that are famliar to the inmates, and the
staff of the federal prison systemget in the habit
of using those terns.

So a community corrections center has
been called a hal fway house by federal innmates for
years and years, but it's still a comunity
corrections center, it's still a penal institution

CHAI RPERSON GRI FFI S: Ckay.

BY MR. COX:

Q And in ternms of the specific use and
character and quality of the CCC, how would you

define that?

A How we use it in regards as to
utilization?
Q Well, just specifically -- you say

hal fway house is kind of a |oose term How woul d
you cl assify the CCC?
A Oh, it's a correctional facility, it's
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a penal facility.
Q M. WIlingham | am going to hand you
what has been marked as Bannum Nunber 1.
[ Bannum Exhibit No. 1 was

mar ked for identification.]

CHAI RPERSON GRI FFI S: VWile you are
doing that, M. Cox, |I'm going to advise you that
we have about 20 mnutes, so | would ask you to

assess your time and utilization of it.

MR. TEMPLE: M. Giffis, I"'m going to
object to this. This is the first time |I have seen
it. To the extent they have exhibits, we have
given them exhibits before the hearing, the rule
requires it, and | have never seen this docunment
before this nonment.

MR.  COX: It's a public docunent. e
can give M. Tenple tinme to ook it over.

MR. TEMPLE: Regar dl ess of whether it's
a public docunent, it is an exhibit, and the rules
say 14 days, or even if it is supplenented, we
woul dn't object, but just to give a -- strike the
obj ecti on.

CHAI RPERSON GRI FFI' S:  Okay.

M. Cox, let me just be direct.

understand M. WIIlingham's experience at the
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broader level of BOP and conmunity corrections
centers. | haven't seen -- there's one aspect that
was pertinent and direct to this appeal in this
particul ar permt. Il will give you my opinion.
I"'m not sure how nuch nore is needed with this
witness based on the experience and based on the
first witness, M. WIlis. So again, if you need a
nmonment to assess, it's obviously your time to use,
but | know you have two other wtnesses you're
going to need to try and get through.

MR. COX: Thank you, M. Chair.

BY MR. COX:
Q Just briefly, M. W I i ngham this
document that | have put in front of you, can you

identify what it is?

A Yes. This is the wutilization program
statenment for community corrections.

Q Okay. And could you briefly describe
what that docunent is?

A Briefly, it is the rationale on how we
select and transfer an inmate to a conmmunity
corrections <center and the inmates that are
eligible for transfer to a comunity corrections
center.

Q Al right. Quickly, 1 just want to
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direct -- can you tell ne what year this docunent
was publ i shed?

A This one was in 1998.

Q Okay. You were enployed during that
time?

A Yes.

Q Al right. So you have seen this
docunent before, then?

A Yes.

MR. COX: We would like to admt this
as Bannum Exhibit Nunmber 1. No objection,
hopeful | y.

MR. TEMPLE: No objection

[ Bannum Exhibit No. 1 was
received into evidence.]

BY MR. COX:

Q M. WIlingham | am going to direct

your attention specifically to page 4 of that

docunent .
A Yes.
Q And the first full paragraph there

starts 18 USC Section 3621(b). Could you read that
into the record, please, and then I would like to
ask you a question about it.

A Okay. "The Bureau of Prisons shall

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

375

desi gnate the place of the prisoner's inprisonnment.

The Bureau nmay designate any avail able penal or
correctional facility the Bureau determ nes to be
appropriate and suitable. A CCC neets the
definition of a penal or correctional facility."

Q Okay. Now that you have read it into
the record, could you tell ne what exactly that
statute is, what it's all about?

A In a nutshell, it's the Bureau of
Prisons' guidance that a comrunity corrections
center is a penal or a correctional facility, and
we use that as a place of designation when
appropriate for our federal inmates.

Q Do you understand that to be where the
BOP gets its authority to sentence inmates to penal

and correctional facilities?

A From t he Attorney Ceneral.
Q Okay.
A Al inmtes are under the custody of

the Attorney General of the United States, and that
authority to confine is designated to the Federal
Bureau of Prisons.

Q Al right. Are you famliar wth
Bannuni s pr oposed - - or actual ly Bannuni s

operational CCC at 2210 Adans Pl ace?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

376
A Yes.

Q I n your opinion, could you tell ne what

that facility is?

A It's a community corrections center.

Q Is it a place of inprisonnment?

A Yes, it is.

Q Is it a detention or correctional

institution?

A Yes, it is.

Q Now, in order to get a contract wth
the BOP for a community corrections center, is the
contractor required to submt proof of zoning?

A Oh, yes. Yes.

Q And when the contractor submts that,
does the BOP rely upon it?

MR. TEMPLE: Obj ecti on. This is all
| eadi ng. | tried to refrain. He's just asking
| eadi ng questions. This is his wtness.

MR. COX: I'm trying to nove through
this quickly.

CHAI RPERSON GRI FFI S: It seenms to be a
fairly direct question of whether they have to
conply with zoning.

THE W TNESS: Oh, the zoning has to be

provided by the tinme the contractor submts their
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best and final proposals to the governnent. It has

to be there.

CHAI RPERSON GRI FFI S: Okay. Let's
conti nue.
BY MR. COX:
Q You have heard sonme testinony about the

duration of Bannumis contract at 2210 Adans Pl ace,
M. WIIlingham correct?

A Yes.

Q If the BOP had negotiated this contract
wi t h Bannum and acknow edged the three-year zoning,
are those negotiations -- do those finally becone
part of the final contract with the BOP?

A Yes.

MR. TEMPLE: Obj ecti on. Totally
specul ative relative to this contract and the way
the contract is phrased.

MR. COX: M. WIIlingham is an expert
in community corrections contracting and community
correctional facilities. He certainly knows all
about contracts and what s required in the
i ssuance of the contracts.

CHAI RPERSON GRI FFI S: M. WIIingham
in the contracts, in order for them to be signed

with BOP, would they have to be in conpliance wth
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the | ocal and state codes and | aws?
THE W TNESS: Yes, they woul d.

CHAI RPERSON GRI FFI' S:  Ckay.

THE W TNESS: In fact, the basic
contract with the Bureau of Prisons -- this is a
little different -- is a two-year contract wth

three option years, and the option years are all
exercised strictly at the pleasure of the Bureau of
Prisons. | believe this one is for a one-year base
period and four option years.

CHAI RPERSON GRI FFI S: Ckay. There is
no provision that, this being a federal entity, for
instance, that it wouldn't have to conply wth
certain codes or local regulations?

THE W TNESS: As far as life safety
codes, it would have to conply wth the npst
stringent of the life safety codes.

MR. COX: If I may, M. Chair, is your
question is the contractor required to conmply with
zoning laws or is it required to submt proof of
zoning? |s that what you' re asking M. WIIinghan?

CHAI RPERSON GRI FFI'S:  Ckay.

MEMBER ZAIl DAN: Well, that's what he
just testified to.

CHAI RPERSON GRI FFI'S: Right. Yes.
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THE W TNESS: The <contract wouldn't

have been awarded unl ess we had proof of zoning.

VEMBER ZAl DAN: And maybe to hel p keep
this a little nore focused, | am sure, in order to
show your proof of zoning, you gave them a copy of
your building permt or your C of O0O? O what did
you give themto show themthat?

MR. COX: well, M. WIIlingham didn't
gi ve them anyt hi ng.

MEMBER ZAl DAN: Well, | nmean, what
woul d you typically show?

THE W TNESS: They would submt
what ever zoning information they received from the
city, their proof of zoning. Sonetimes it's in the
form of a certificate, sometines it's in the form
of a letter from the zoning -- it's according to
the different state or |ocale.

CHAI RPERSON GRI FFI S:  Ckay.

THE W TNESS: And also they have to

have a certificate of occupancy, too.

BY MR. COX:
Q | want to direct your attention along
these same |ines to BZA Exhibit 20, Bannums

menor andum on the nerits in Tab Number 1. Can you

just take a quick read through that docunent.
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MR. TEMPLE: What docunent are you

referring to, for the record?

MR.  COX: To the one that | just
i dentified, 20.

MR. TEMPLE: VWhat is the date of the
docunent? | don't have it in front of ne.

MR. COX: It's a Decenber 11, 2000,
docunment from - -

MR. TEMPLE: Thank you

CHAI RPERSON GRI FFI S: Exhi bit Nunber
68. Oh, I'"'msorry. It is not 68. It's your first
filing; is that correct?

MR. COX: It's Tab Nunmber 1 on our

menor andum on the nerits.

CHAI RPERSON GRI FFI'S:  Seventeen April?

MR. COX: It's part of our brief on the
merits at Tab 20 of the BZA file.

MEMBER  ETHERLY: | f I have it
correctly, it's Exhibit 20, and you're referring to
t he Decenber 11, 2000, letter to M chael Johnson.

MR. COX: Thank you, M. Etherly.

MEMBER ETHERLY: Ckay.

BY MR. COX:

Q M. WIllingham that letter that |'m

showi ng you here that's dated December 11, 2000,
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from Hol l and & Kni ght, have you seen this before?

A No.

Q Okay. After having read through it, is
that letter sufficient proof of zoning for the BOP?

A Yes, it would be.

Q Okay. And what about the one that is
at Tab 2 right after that? Could you take a | ook
at that Novenber 26, 2001, letter?

A Yes, it would be al so.

Q Okay. And both of those letters that
you have just |ooked at identify a contract for
three years, or actually -- strike that.

In the second paragraph of the first
| etter dated Decenber 11th, 2000, I'IlIl read. It
says, "The property at 2210 Adans Pl ace, Northeast,
is located in the GM2 District. Under Section
801.7(k) of the zoning regulations, tenporary
detention or correctional institution on |eased
property for a period not to exceed three years is
permtted as a matter of right in a CMDistrict."

A Yes.

Q That three-year period that's submtted
to the BOP, does that becone part of the contract?

A Part of the contract, yes.

Q So for all intents and purposes, that's
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A That's a three-year contract.
Q And the BOP relies upon that?
A Yes.
Q And you nentioned that nobst contracts
are issued for two years. This one happens to be a
one-year base. |s that correct?
A That's correct
Q But a three-year total contract --
A That's correct.
Q -- with the options?
A That's correct.
Q Does the BOP ever issue any contract
with a base period | onger than two years?
A No.
MR. COX: Could I have just one nonent,
pl ease, with the cl ock stopped just to confer?
[ Pause. ]
MR. COX: M. Chair, | have no further
gquestions for M. WIIingham
CHAI RPERSON GRI FFI S: Very wel | . Let's
go to the Board.
Questions? Any Board questions of M.
WIlinghamat this time?
MEMBER ETHERLY: Very briefly, M.
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Chair.

M. W I i ngham I appreciate your
testimony. You have heard sone questions back and
forth about security levels, |ockdowns, and |'m not
going to go too deeply into that, but | just want
to just touch on a couple of issues very quickly.

Wth respect to the program statenent
t hat was provided during your exam nation here, --

THE W TNESS: Yes, sir.

MEMBER ETHERLY: -- if one takes a | ook
under the community corrections center criteria and
referral guidelines that begins on page 7 of the
docunent, it refers to the referral process for how
i nmat es cone into a CCC, --

THE W TNESS: Yes.

MEMBER ETHERLY: -- and | found that to
be very hel pful because | was questioning earlier
how an inmate comes to be referred, and so this
docunment was very instructive.

The guestion for you, in your
experience, are there instances or have there been
i nstances where you have seen an inmate conme into a
CCC through a process other than what is laid out
here in the referral process?

THE WTNESS: In the past -- let nme --
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MEMBER ETHERLY: Meani ng you have your

regular referrals, you have situations that m ght

involve female i nmates who are pregnant, | believe,
and then you might -- and | think that perhaps
concludes the various referral routes. But 1'm

just trying to get a sense, is there any kind of
other way in which an inmate or client m ght come
to a CCC other than through the referral that's --

THE W TNESS: The referral process is
t he procedure for an inmate to --

MEMBER ETHERLY: Okay.

THE W TNESS: | was thinking along your
i nes, we do have a program for fenmale i nmates that
are expecting.

MEMBER ETHERLY: Okay.

THE W TNESS: We call that the Mdthers
and I nfants Toget her Program

MEMBER ETHERLY: Okay. And that's
referred to in the docunent.

THE W TNESS: It's a referral type
process al so.

MEMBER ETHERLY: Okay. Now, with
respect to the statement of work, let me return
back to that statement of work once again, which is

outlined in Exhibit 20 at ny tab -- | believe it's
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Tab L. The statement of work refers to what |
believe to be three program conponents for a CCC
and I'm |ooking at what is referred to as Chapter
10, page 47, of the comrunity corrections center
statenment of work. The three program conmponents,
based on what |I'm looking at in just very quick
fashion, comunity corrections conponent, which
appears to be the nost restrictive --

THE W TNESS: Most restrictive part.

MEMBER ETHERLY: You then have the
pre-rel ease conponent, --

THE W TNESS: Yes.

VMEMBER ETHERLY: -- and then you have
t he home confinement conponent.

THE W TNESS: Honme confinenment. That's
correct.

MEMBER ETHERLY: Are there inmates --
in your experience, have you seen instances at CCCs
where inmates at a different conponent are housed
in a CCC?

THE W TNESS: Just t hose three
conponents.

MEMBER ETHERLY: Just those three
conponents only. Okay.

THE W TNESS: Now, sonme -- there are
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some contractors that have side contracts wth,
say, the United States Marshal Service or the
Departnent of Immgration, but that has -- it may
be | ocated on the sanme grounds, but it has to be a
totally separate facility where both --

MEMBER ETHERLY: Okay. So it's not
part of the CCC.

THE W TNESS: It's not part of the CCC,
no, Sir.

MEMBER ETHERLY: Okay. Is each CCC
required to retain docunentation or records as to
what percentage of its population falls under each
conponent ?

THE WTNESS: Oh, |'m sure, because the
records are maintained for 30 years.

MEMBER ETHERLY: Ckay.

THE WTNESS: So there's a record of --
if you're tal king about the three conmponents |isted
in the statenment of work, the community corrections
center conponent?

MEMBER ETHERLY: Meaning if | wanted to
inquire what the percentage of Bannum Place's
current population is, for exanple, wthin the
conmunity corrections conmponent, would you be able

to provide that informtion?
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THE W TNESS: I'"'m sure Bannum woul d.

That's a question that we would ask if we were
reviewi ng that facility.

MEMBER ETHERLY: Okay. But that's
typically docunentation or recordkeeping --

THE W TNESS: Yes.

MEMBER ETHERLY: -- that's done by the
facility. Okay.

Thank you, M. Chair.

Thank you, sir.

CHAI RPERSON GRI FFI S: Ot her questions
fromthe Board?

[ No response. ]

CHAI RPERSON GRI FFI'S:  Very wel | .

M. Rushkoff or M. Tenple, are you

ready?
MR. TEMPLE: Thank you. Just briefly.
CROSS- EXAM NATI ON
BY MR TEMPLE
Q Sir, you live in Alabam? I's that

where you worked when you worked for the Bureau of

Prisons?
A No. | worked here in Washington, D.C
Q And are you famliar with the D.C

Corrections process?
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Very little.

Are you famliar with D.C. zoning | aws?

Not at all.

o r» O >r

And you were shown a docunment that
tal ked about community corrections centers and the
gentl eman asked you for an explanation. But it
al so says halfway house there, not in quotes; do

you see that?

A | don't see it in front of ne.
Q Let me just show it to here.
MR. TEMPLE: If you don't mnd show ng

it to the gentleman, please?

MR. COX: \Where is this?

MR. TEMPLE: The sane docunent that you
showed himearlier.

MR. COX: | showed hima few docunents.

MR. TEMPLE: It's the definitions
statement fromthe statenment of work.

MR. COX: Let's be specific what we're
| ooking at here. What tab is this at? V\hat
exhi bit?

MR. TEMPLE: It's the sane expl anation
statement from the statement of work.

CHAI RPERSON GRI FFI S: Is it Attachnment

G page 1 of 5, on the top?
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MR. COX: That's what it says on top.

MR. TEMPLE: Yes.

CHAI RPERSON GRI FFI'S: Okay. So this is
part of your nmotion for affirmation and it's
Exhibit 1 of that notion.

BY MR. TEMPLE

Q M. W I i ngham it says t hat a
conmmunity corrections center is a halfway house

there. Is that what it says?

A No. It says it's also called that.
Q Okay. It's also called --
A It's also called a CIC, a facility. W

tried to think of every term --

Q | just asked you a questi on.

A Oh, I'msorry.

Q It's also called a halfway house; is
that right?

MR. COX: Can you let him finish his
answer, please? | know you don't like it, but can
he finish, please?

CHAI RPERSON GRI FFI' S:  Okay.

BY MR. TEMPLE

Q It's also called a halfway house; is
t hat correct?

A That's one of the terns, yes.
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Q Okay. And you worked for t he

Depart nent of Corrections for how | ong?
MR. COX: | object --

BY MR. TEMPLE

Q | nmean for the Bureau of Prisons for
how | ong?

A Alittle over 20 years.

Q Okay. And can you tell me what your

understanding is, based on your experience, of --
tell this panel here what a hal fway house is and

what it does.

A What a hal fway house is?

Q Yes. As it's referenced in that
provi si on.

A Oh, | don't have any -- as far as we

were concerned when we wote this, that was just a
term nol ogy that a community corrections center was
known by in the past. | have an understanding of a
hal fway house, but it has nothing to do with the
Bureau of Prisons.

Q And let me ask you, do you -- excuse

You said that a halfway house -- a
conmmunity corrections center is a correctional

institution; is that correct?
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A Yes.

Q Have you in your experience at the
Bureau of Prisons in ternms of your contracting
awarded a contract for a tenporary correctional
institution?

A I'"'m not sure what that refers to. Al
of our communi ty corrections contracts are
t enporary.

Q When you say tenporary, what is your

understanding of the term "tenporary"” in that
cont ext ?

A They are all two-year contracts wth
three-year base periods. They are tenporary.
After that, they are over wth. | mean the

community corrections manager has to ask that a
contract be resolicited.

Q In your dealings wth this Bannum
hal f way house contract, you have seen the statenent
of work in this particular case; is that correct?

A Yes.

Q And you said you were an expert on
contracting?

A Well, | consider nyself, yes.

Q Okay. And in the case of the Bureau of

Prisons, if a proposal in the formof a request for
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a proposal canme in to you and it was for a
particular -- for a contract with one or two years
with three option years, what kind of |ease would
you require the contractor to have?

MR. COX: Object to the form of the
guestion. How would a contract be coming in to M.
W Ilinghan? | don't understand the question.

MR. TEMPLE: He indicated that he was

involved with the contracting. He indicated that
he conducted 100 or so audits of oontracts. He
indicated he is an expert in contracting. I am

asking from the point of view of the Bureau of
Prisons, and the question was very specific.

THE W TNESS: |"m not sure -- he said
if the contract -- if there's no -- you're talking
about if M. Lowy or anybody puts in a contract
with the Bureau of Prisons, what do we |ook at in
t he eval uati on?

BY MR. TEMPLE:

Q Let me rephrase it. You know that --
did you know that M. Lowy submtted a 685-page

pr oposal to the Bureau of Prisons for this

contract?
A That sounds about right.
Q Okay. Do you know if the Bureau, when
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it looks at a request for proposal, actually | ooks

at the | ease?

A Yes, we would | ook at the | ease.
Q Okay. And if the Bureau has a contract
that could be a maximum of five years -- do you

understand nme so far?

A ["'mw th you.

Q Okay. Wuld it require that the
i ndi vi dual have a two-year |ease, three-year |ease,
or five-year |ease?

A W would have to have the two-year
| ease for the base period.

Q Okay.

A Most of the contracts read -- their
| eases read that they run in conjunction with the
federal contract.

Q And so if this lease was for three or
four -- was for four years, it wuldn't be
consistent with what you're saying; is that so?

A Yes. A lease is a |ease.

MR. COX: | object to the form of the
guesti on.

MR. TEMPLE: Excuse nme?

MR. COX: What | ease are we talking

about ?
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BY MR. TEMPLE

Q If the lease that Bannum has for this
facility doesn't say one year wth an option
renewabl e for f our years, t hat woul d be
i nconsistent with what you're testifying to.

A No. We would be happy with the |ease
if it was for the base period, if it was for the
life of +the contract, if the lease read in
conjunction with the contract, just as long as we
had a wvalid |ease, because it's wup to the
contractor to maintain that |ease. That's what
he's saying that he is going to do. I f he doesn't
mai ntain the | ease, he gets defaulted, cut and dry.

Q So if he has a |ease for one year, it

woul dn't make a difference as to whether or not he

got the contract; is that your testinony?

MR. COX: | object to the form of the
guesti on.

THE W TNESS: | don't really understand

t he questi on.
BY MR. TEMPLE
Q If the person submitting a bid only had
a one-year |ease, that wouldn't make a difference
in the Bureau of Prison's mnd relative to awarding

it the contract; is that correct?
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A W want sonme wording that the |ease
would run with the contract, or it could be on a
year-to-year basis. But the bottom line is if he
had a lease for the initial base period of that
contract, and it's wupon the contractor, not the
Bureau of Prisons, to ensure that that |ease stays
in effect, well, that's what we |ook at the
contractor to do. If he doesn't have the |ease, he
can't operate.
CHAI RPERSON  GRI FFI S: |  think the
guesti on has been answer ed.
THE W TNESS: We default him
BY MR. TEMPLE
Q You said that you conducted 100 or so
contract audits during the tinme that you worked at
t he Bureau of Prisons?
A No. | said |1 conducted over 100
program revi ews of community corrections offices.
Q Okay. And those are not considered
program audi ts?
A Yes. Oh, vyes. But they are Bureau of
Pri sons personnel.
Q Okay. And when you conducted those
audits, how many -- did you conduct audits of any

of the Bannum facilities, comunity corrections
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center facilities?

A No. The audits are conducted of Bureau
of Prisons' comunity corrections offices. W have
them scattered all through the United States plus
six regional offices and different managenent
center admnistrator offices, and in conjunction
with those reviews of the community corrections
offices, we did sone visits and reviews of the

contract facilities, and | am sure that | have been

-- | can't renmember, but | am sure that | have been
to Bannum facilities. | have been to all of them
Q But you are famliar with the contracts

that were awarded to these community corrections
centers during the time that you were in your

position as a contract supervising officer.

A There were hundreds. I had a staff
that -- | oversaw the contract eval uation panels.
CHAlI RPERSON GRI FFI S: Okay. | think

t he Board under st ands.

MR. TEMPLE: Okay. well, 1'm going
somewher e.

THE W TNESS: | don't know -- | can't
say that I"'mfamliar with each and every contract.

BY MR. TEMPLE

Q wel |, as to the options issue in
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contracts, you're famliar with the Bureau -- it
has exclusively authority to exercise an option; is
that correct?

A The Bureau of Prisons does, yes, sir.

Q And you are famliar with that process;
is that correct?

A Yes. That's correct.

Q And how often relative to community
corrections centers do you know that the Bureau
doesn't exercise options?

A It has happened on occasi on.

Q Okay. So it's rare that it happens;
isn't that correct?

MR. COX: Obj ect to t he
characterization.

THE W TNESS: It's according to the
needs of the Bureau of Prisons.

BY MR. TEMPLE

Q Do you know relative to -- you're
fam liar with Bannum s other halfway house -- or
community corrections center operations?

A Not really.

Q And vyou're not famliar wth their
contracts?

A I know that they have sonme contracts
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you know, | don't run those contracts.

Q Okay. Did you have any dealings
any of Bannum s contracts?
Yes.
Okay. Do you know - -

As far as the award process.

> >» O >

Do you know of any situation rel

398

rry - -

Wi th

ative

to Bannum s 16 hal fway houses that the Bureau did

not exercise an option in an option year?
A | seem to recall -- you know, |

have to do sone research on that. | couldn't

woul d

gi ve

you a qualified answer just, you know, just off the

top of nmy head. | was involved with so many of

t hose things.

Q You tal ked about this program statenent
whi ch has been introduced w thout objection into
the record. This program statenment s dated
12/ 16/ 1998.

A Yes.

Q Do you know if it has been revised
since you left the Bureau of Prisons?

A No, | don't. It is easy to check, it's

on the Internet.

CHAI RPERSON GRI FFI'S: Okay. Let's just
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stick to the answers to the questions.
BY MR. TEMPLE

Q You said sonething here, and | just
need clarification, you said sonething about
i nmat es bei ng sent enced to t hese vari ous
correctional institutions, but in response to a
guestion, you said they weren't sentenced to these
conmmunity corrections centers; is that correct?

A | don't believe | -- the Bureau of
Pri sons desi gnates the inmates.

Q Clarify for ne. They are sentenced to
prison, but they are not sentenced to the community
corrections centers that you --

A Usually the sentences are too |ong.
You know, a community corrections center 1is not
really set up for handling, you know, a l|long-term

inmate that needs a higher custody |evel.

Q | am just asking you a very basic
guesti on.

A l"mtrying to answer it.

Q | understand. And the question is, are
t hese individual inmates sentenced -- they are not
sentenced -- | want to be clear -- they are not
sent enced to hal f way houses or conmuni ty

corrections centers?
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A Well, the judge doesn't sentence an
inmate to anywhere; he just gives the inmate a
sent ence. Then they are designated by the Bureau

of Prisons to the appropriate facility.

MR. TEMPLE: Okay. No further
guesti ons.
CROSS- EXAM NATI ON
BY MR. RUSHKOFF:
Q Sir, do you have experience wth

situations where the contractor has zoni ng approval
for a limted period of time?

A I don't really under st and t hat
qguesti on. Either the contractor has zoning, the
way we |look at it in the evaluation process, or the
contractor does not have zoning.

Q Do you know of a situation where the
contractor had zoning for, say, one year and then
it expired and no one knew what woul d happen after
t hat ?

A No, | don't.

Q No. Okay. Have you had an experience
where they had zoning approval for three years
only?

A No.

Q Okay. Do you have any idea what would
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happen --

A Usually just the <contractor has the
appropriate zoning and there is no tinme limt.
They just have the appropriate zoning.

CHAI RPERSON GRI FFI'S:  Just stick to the
succi nct answers to the questions.
THE W TNESS: Just yes or no?
CHAI RPERSON GRIFFI'S: Well, if you can,
t hat woul d be the best.
BY MR. RUSHKOFF:
Q You understand Bannums contractual

arrangenent, right?

A Somewhat .

Q Okay. |If you know, you can answer.

A Okay.

Q Suppose, after three years, Bur eau of

Prisons opted to renew the contract for a fourth

year, okay?

A | got you.
Q And suppose the response from Bannum
was, "Well, our zoning approval expired." What

woul d happen next under this contract?
A We would npve the inmates to sonmewhere
el se. We would default that contract.

Q Now, when you default the contract, is
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Bannum -- | don't know -- are they off the hook at
t hat point?

A Well, in this case, if that's witten
in the contract, the Bureau of Prisons already
understands that they won't have this zoning after
a certain amount of tinme, so it probably wouldn't
have any detrinental effect on Bannum But in
anot her ci rcunmstance  where t hat wasn' t t he
arrangenent, well, it would -- that would fall
under a default and affect future contract awards.

Q So it all depends on whether or not the

zoning issue is witten into the contract?

A Yes.
Q Okay. Do you have experience wth
changes in zoning status being witten into

contracts?

A Not really.
Q Okay.
A In fact, this is the first contract |

have ever seen exactly |like this one.

CHAI RPERSON GRI FFI S: We're a unique
city.

THE WTNESS: It's very unique.

CHAI RPERSON GRI FFI S: And we're very
proud.
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BY MR. RUSHKOFF:

Q If you want to -- this isn't necessary
-- if you wish to, you mght want to |ook at
Exhibit 20, Tab 1, while |I ask the questions, but
you can -- |I'm going to ask you about some of the
phrases that appear there. This is Tab 1, Decenber
11t h, 2000, letter.
Does a community correction facility
provi de residential rehabilitation services?
A No. Rehabilitation is not even in the

vocabul ary of sonebody who works for the Bureau of

Prisons.
Q Okay.
A It m ght be hard to say, but it's not.
Q Okay.

MR. COX: Just so |I'm clear, are you
reading that term that you just read from that
docunent ? Because | don't have that.

MR. RUSHKOFF: In the first sentence of
the docunent, it says, "This office represents
Bannum Inc., a conpany that provides residentia
rehabilitation services," and | was just asking
whether a community corrections center offers
residential rehabilitation services and the answer

was no. Okay.
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THE W TNESS: That's witten, but --

MR. RUSHKOFF: All right.

THE W TNESS: From day 1, when sonebody
first beconmes a nmenber of the Bureau of Prisons,
their job is to confine inmtes and everything
follows after that. You know, we provide all kinds
of prograns and educational opportunities and you
name it, and if the inmate wi shes to pursue those,
well, he changes his life. If he doesn't, he
doesn't.

MR. RUSHKOFF: Okay.

BY MR. RUSHKOFF:

Q This may be repeating a question you
were asked before, but you would say that a
community corrections center does not provide
residential care; is that correct?

A Now, what do you nean in the terns of
residential care?

Q Earlier, you wer e revi ewi ng t he
definition of adult rehabilitation honme and you

said that a community corrections center does not

provide residential care, and | just want to mnake
sure that --
A |"m looking at residential care like an

Al zhei mer's patient.
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Okay.

A l"mnot really --

Q Al right. So it doesn't provide
health care, is what you' re saying?

A No. The inmate is responsible for his
own health care

Q Okay. Now, are individuals referred to
a community correction center under a conditional
rel ease fromthe Parole Comm ssion?

A Under a conditional release from the
Parol e Comm ssion. No, they're strictly referred
-- actually, there's not nmany inmates that fall
under the old parole category any |onger since the
Par ol e Board was di shanded.

Q Well, let me ask you this first. What
is conditional release from a Parole Comm ssion?

Does that nmean you're no longer in the correctional

syst enf

A | imgine so.

Q Okay. Do community correction centers
accept individuals who are no longer in the

correctional systenf
A No.
Q Okay. Do you have any idea, just --

|"'m not asking you to go into the heads of who
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wrote this letter, but if just from working in the
field, you would know what this is in reference to:

a transfer froma federal institution in order to
make the transition back into society. Do you know

what that is referring to?

A Yes. That's an --
MR. COX: l"m going to object to the
form of the question. As you said, M. WIIlingham
did not wite this docunent. | asked hi m about the

docunent in terms of whether it was sufficient for
meeting the zoning requirenent. So anything that
you're getting into in terms of what is in that
here, why it's in there, what it neans, M.
W I |ingham has no basis to testify about that.

MR. RUSHKOFF: Okay. Fair enough.

BY MR. RUSHKOFF:

Q VWhen you were reviewing the definition
of adult rehabilitation hone, you said that
residents of community corrections centers are not
there pursuant to sentenced court orders. Coul d
you expl ain what you neant when you said that?

A In some state-run facilities, the judge
can issue a court order for a mrage of different
things -- for instance, sonebody go to a center as

a condition of his drug treatnent program that he
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nmust reside in-house for a period of so many weeks
or days; as a condition -- if the judge doesn't
feel confortable with this person on the street
waiting to go to trial, he has to go there as a
condition of a pretrial-type confinenent; those
type things.

Q So your under st andi ng of under
sentenced court orders would nean an order
referring specifically to that facility as opposed
to a general term of incarceration; is that what
you meant ?

A Ri ght . Now, a judge does not sentence
or order an inmate to any federal facility.

Q Okay.

A Under any circunstances. So that's why
| said that didn't apply.

Okay.

And t hen we don' t have any
pretrial-type inmates in CCCs and we don't have any
juvenile placenents in CCCs or drug-treatnment type
or al cohol-treatment type in CCCs or unwed nothers
or --

CHAI RPERSON GRI FFI' S:  Okay.

BY MR. RUSHKOFF:

Q Okay. Would you agree that individuals
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are referred to a comunity corrections center

directly by the court systenf

A No.
A They would not. Ckay.
A They are referred by the warden of the

particular institution to the comunity corrections
manager, and the community corrections nmanager
forwards that referral dowyn to the facility
director of the community corrections center for
hi s approval .
Q Just to mke sure there isn't a
m sunderstanding, let me just ask you a |onger
guesti on. Are individuals referred to a comunity
corrections center directly by the court system
ei t her to serve their entire sent ence I n
confinenent at the conmmunity corrections center or
to conplete their confinenment at a conmunity
corrections center after a portion has been served
at a federal institution?
MR. COX: |'"'m going to object again.
M . Rushkoff is reading again fromthe Novenber 26,
2001, letter. To the extent that M. WIIingham
did not participate in authoring this docunent and

doesn't know anything about how it ended up in the
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CHAI RPERSON GRI FFI S: In addition, I

think we have explored actually how it cones, and
the question has been asked and answered in a
couple iterations. But | think we understand the
intent of the question, so | think we can nove on.

MR. RUSHKOFF: Okay. No further
guesti ons.

CHAI RPERSON GRI FFI S: Ms. MIller has
one additional question.

MEMBER M LLER: | just want to clarify.

Did you testify that all contracts for community

corrections centers are tenporary?

THE W TNESS: Yes.

MEMBER M LLER: And that they are for
usual ly a one- to five-year period?

THE W TNESS: Yes. They are usually a
t wo-year base period with three option years.

MEMBER M LLER: And why are they for
that period of tinme? Wiy are they tenporary? Wy
are they, you know, for two to five years as
opposed to ten years?

THE W TNESS: That's the changi ng needs
within a five-year time period. The needs for El
Paso could change where we need 50 nore beds than

what was originally contracted for, or we may not
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need any nore beds. You know, the popul ation m ght
really have took a nosedive, so we just don't
advertise for another contract in El Paso. Maybe
we asked for nore beds in Al buquerque to conbine
the two facilities. 1In fact, a new contract has to
be solicited for before the -- at the begi nning of
the | ast option year.

MEMBER M LLER: How often are they
granted to the same party? | nean, they are not
renewed because they are resolicited, but how often
does a facility then get the same type of contract
agai n?

THE W TNESS: You're talking about
after the initial five years --

MEMBER M LLER: Ri ght .

THE W TNESS: -- if it runs the whole
five?

THE W TNESS: Say it expires in three
years, yes.

THE W TNESS: The incunbent usually --

always has a little advantage, and as far as how

many get re-awarded contracts, | don't have any
i dea now.

MEMBER M LLER: You don't have any
idea? | mean, is it common or unconmmon?
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THE W TNESS: I mean, you know, it's a

fair and open conpetition. Everybody has the
opportunity to bid and put in a solicitation.

MEMBER M LLER: Okay.

THE W TNESS: You know, the only reason
| said the contractor may have -- the incumbent may
have a little advantage was because he has usually
already got an established facility and sonmebody
el se comng in mght have a little hard tinme trying
to -- | even hate to use this word -- get the
zoning for one or --

CHAI RPERSON GRI FFI'S:  Under st andabl e.

THE W TNESS: Yes.

MEMBER M LLER: Thank you.

CHAI RPERSON GRI FFI S: M. Etherly.

MEMBER ETHERLY: M. Chair, if | could,
| know we probed this area at length, but | believe
M. Rushkoff's line of questioning stunbled upon
sonet hing which is pretty interesting and actually,
to me, pretty good. That's not to suggest that
some other stuff wasn't. But what | was struggling
with in one of our earlier dialogues was, if this
isn't a t enpor ary detention facility or
correctional facility, why can't it be a CBRF, and

if not, why can't it be an adult rehabilitation
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home?

Now, vyour I|ine of questioning to M.
W Il ingham stunmbled upon | think a very inportant
di stinction under CCC rules and regulations, and
that is that, according to M. WIIlinghams
testimony, CCCs typically are not -- the residents
are not the site to which pretrial detainees or
sentenced court order type of individuals are sent
to, because ny question -- ny thinking was, well,
why isn't this just an adult rehabilitation home?

Well, under District of Colunmbia zoning
regs, if you look at the definition, towards the
end there, "or any individual 21 years of age or
ol der under pretrial detention or sentenced court
orders," and M. WIlingham s response to your
guestion there was that typically CCCs are not the
pl ace to which pretrial detainees are sent.

In fact, t he docunent t hat was

introduced by the Intervenor notes, at page 10,

under Limtations on Eligibility for all CCC
Referrals, and |I'm reading directly from the
docurment, "Inmates in the following categories

shall not ordinarily participate in CCC prograns, "
and at Subsection J, which is on page 12, at the

top, "lInmates whose adm ssion and rel ease status is
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pretrial, holdover, or detainee."” Interesting.

Now, the followup question | have
there is, in the preanmble to the Limtations on
Eligibility, it says, "shal | not ordinarily
participate in CCC prograns.” My question m ght
sound a little repetitive, but | just want to be
sure M. WIIlingham understands what |'m getting
at .

"Ordinarily" suggests that there m ght
be extraordinary circumstances under which a person
m ght be sent directly to a CCC, perhaps to that
nore restrictive conponent that we talked about
earlier. Perhaps there are instances.

So nmy question is, in your experience,
have you seen situations where individuals have
been sent to a CCC directly by the court or in a
pretrial detainee type of situation?

THE W TNESS: Not that | can --

MEMBER ETHERLY: In your 20 years of
experi ence, you haven't seen that --

THE W TNESS: Not that | can recall.

MEMBER ETHERLY: -- or heard of any of
that? And it would further be your testinony that
you are not aware of any individuals who would fit

t hat description presently detained or incarcerated
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at the Bannum Pl ace, Inc., |ocation on Adans Pl ace?

THE W TNESS: No, not that I'm aware
of .

MEMBER ETHERLY: Okay. Thank you.
Thank you, sir.

Thank you, M. Chairnman.

CHAI RPERSON GRI FFI S: Any | ast
guestions?

[ No response. ]

CHAI RPERSON GRI FFI'S:  Very wel | .

MR. COX: M. Chair, can we have two
nm nut es? I mght have one or two questions on
redirect, and that's it.

CHAI RPERSON GRI FFI S: W will give you
that time so that you consolidate your questions
and can conme back with a few Just to reiterate,

that would be the end of this evening, and then |

will go over schedule and everything else. W will
also give a |list of submssions, dates for
subm ssions, and we will tie it up, then.

MR. COX: Thank you.

[OFf the record.]

MR. COX: Thank you for your
i ndul gence. We don't have any further questions

for M. WIIlingham at this point. We don't have
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any further questions, but it's our understanding
we're going to be able to call the rest of our
witnesses with the tinme remaining and a little bit
nore next tinme?

CHAI RPERSON GRI FFI'S:  Yes.

MR. COX: All right.

MR. TEMPLE: M. Giffis, | had three
cross-exam nation -- recross questions.

CHAI RPERSON GRI FFI'S:  Recross?

MR. TEMPLE: Thr ee. After you guys
asked questions and he asked questions, | had --

CHAI RPERSON GRI FFI S: Didn't you have
Cross?

MR. TEMPLE: asked the first
guesti ons.

CHAI RPERSON GRI FFI'S:  Recross?

MR. COX: We didn't redirect. He has
al ready crossed.

CHAI RPERSON GRI FFI S: Al | right.
Brief, just on the answers to the questions --

MR. TEMPLE: Yes. Precisely.

FURTHER CROSS- EXAM NATI ON
BY MR. TEMPLE
Q The first question is, are you -- is it

not true that the Bureau of Prisons -- | nean that
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community corrections centers do have directly from
the court certain pretrial detainees?
MR. COX: He has already answered that

guestion three tinmes now.

MR. TEMPLE: I'm asking the question.
He can answer. |It's recross and it's limted.

CHAI RPERSON  GRI FFI S: I under st and
that, but | tend to agree, it was asked. You're

aski ng whether the court directly sentences soneone

to a CCC.

MR. TEMPLE: That's correct.

CHAI RPERSON GRI FFI'S: W have had that.

MR. TEMPLE: He could have answered --
see, I'mclarifying the question. He answered that
on direct exam nation. " m asking him on cross,

which is in a different context.

CHAI RPERSON  GRI FFI S: That actually
cane from M. Etherly al so.

MR. COX: M. Etherly explored that
whol e subj ect.

MR. TEMPLE: He's not
Cross-exam nati on.

CHAI RPERSON GRI FFI'S:  Oh, he is.

MR. TEMPLE: Okay. Very well

CHAI RPERSON  GRI FFI S: He's actually
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nore inportant than cross.

MR. TEMPLE: Okay. Very well. But he
coul d have answered the question. ["m just trying
to clarify it.

THE W TNESS: No.

MR. TEMPLE: COkay. Very well.

BY MR. TEMPLE:

Q And are you not aware of what's called
a public placenment in the Bureau of Prisons where
judges sentence today, in 2003, 2002, innmates
directly to community corrections centers?

A That has nothing to do with the Federal
Bureau of Prisons.

Q Okay. Can you tell the panel, please,
what a public placenment froma court is?

A | vaguely -- that has to do with the
United States Probation Office. | don't have
anything to do with that.

Q Can you explain what it is?

A O | didn't have anything to do wth
t hat .

MR. COX: |I'mgoing to object. This is
beyond the scope of M. WIIlingham s expertise.
He's not qualified --

THE W TNESS: You need a U. S. probation
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of ficer.

CHAI RPERSON GRI FFI' S: Okay.
Under st ood.

MR. TEMPLE: W th indul gence, please --

MR. COX: No indul gence. He --

MR. TEMPLE: Excuse nme. |I'mtalking to
t he panel here, not to you, sir.

Wth indul gence, please, if | can get
him -- the public placenent issue is, | understand
that there is an arrangenent where federal courts
do, and whether it may be through the U S
Probation O fice, they do sentence inmates directly
to community corrections centers.

CHAI RPERSON GRI FFI S: M. Tenple, he
doesn't have the know edge of it nor the expertise
to --

MR. TEMPLE: well, | didn't get a
chance to ask. He said he didn't know -- | wanted
to clarify that he didn't have an understandi ng of
t hat .

MR. COX: He has no factual know edge

MR. TEMPLE: Okay. Because if he was
in charge of that position at the Bureau of

Prisons, then maybe they don't send them directly,
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but I"mtrying to ascertain whether they send them
indirectly.

CHAI RPERSON GRI FFI S: But how is that
out of the recent testinony fromthe questions from
t he Board?

MR. TEMPLE: Because he said that, and
it's a very inportant question here, whether the
Bureau of Prisons -- whether the court sentences
inmates directly to community corrections centers.

Hi s answer was no.

THE W TNESS: They don't.

MR. TEMPLE: It has very significant
i mplications. Now, there is a letter where the
opposite was stated. | am trying to clarify it,
because on cross-exam nation -- from ny experience
and research, that is not exactly true. | nerely
want to ask himthe question.

MR. COX: Well, call a witness from the

MR. TEMPLE: He has testified to it. |
have the right to ask him He testified to it.

CHAI RPERSON GRI FFI S: Make a succinct
gquestion so that M. WIIlingham can understand it
and answer it, and if he can't, he can't.

BY MR. TEMPLE
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Q Are you famliar, sir, with the term
“public pl acenent of i nmat es to conmuni ty

corrections centers"?

A | am | amfamliar with the term
Q Can you explain what it is, please?
A No, | <can't. That's a United States

Probati on function, not a Federal Bureau of Prisons
functi on.
Q Okay. Very well.

My | ast question. The gentleman on the

panel , M . Et herly, referenced t he adul t
rehabilitation home, and | wanted to make sure it
was cl ear. The community corrections center

actually houses individuals who are 16 years or
ol der who are charged by the United States Attorney
with a felony offense after they have been

convicted; is that correct?

A What age? Sixteen?

Q Si xteen years or ol der.

A We don't have any juvenile placenment.

Q How about 21 years or ol der?

A | f that's t he age of maj ority.

Sonetinmes it's 21, 22, sonetines 18.
Q They have to be charged --

A No. They have to be a sentenced
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federal inmate.

Q Okay.

A They have to have a judgnent and
comm tnment order sentencing them to a term of
confinenment by a federal judge.

MR. TEMPLE: No further questions.

MR. COX: No further questions.

CHAI RPERSON GRI FFI'S:  Questions?

[ No response. ]

CHAI RPERSON GRI FFI'S:  Very well. Thank
you all very nmuch. Stay tuned, I'Il give you a
l[ittle update.

V5. Bai | ey, would you mnd going
t hrough, with our assistance, the subm ssions that
we're asking for? After the list of subm ssions, |
will take clarification questions so everyone knows
exactly what is to be submtted, and we wll set

the date for when those are to be subnmtted. I

will first set the date and clarification of when
we are neeting next, and then we will go back from
t here.

MR COX: M. Giffis, --
CHAI RPERSON GRI FFI S: Yes.
MR. COX: -- if I may, you have already

tal ked about this July 22nd date. One of our
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wi tnesses | know of here, M. Lowy, has another
conmm tnment on that day, and counsel has another
comm t ment out of town, too. Not to put the Board
proceeding |last, but those are going to be pretty
tough to nove. So is there another tinme that we
coul d perhaps continue the hearing until?

MR. TEMPLE: They knew that. Vhy
didn't they let M. Lowy testify before this
gentl eman, M. WIIlinghan? Again --

MR. COX: Counsel has conflicting

dates, too, so it doesn't matter

CHAI RPERSON GRI FFI S: well, first of
all, as we get into the summer nonths and as this
continues on, there will be scheduling conflicts.

MR. TEMPLE: Can M. Lowy testify
t oni ght ? He's here. | mean, the prejudice is

over whel m ng.

MR. COX: \Y g Lowy's plan was
finishing up tonight at eight and has plans to --
we're already well over, and it's nobody's fault,
but --

MR. TEMPLE: That's ridicul ous.

MR. COX: It's not ridiculous.

MR. TEMPLE: | don't think we need to

buy into that.
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CHAI RPERSON GRI FFI'S:  Okay. Actually,

| don't need to hear the argunent.

Okay. These are the options. We have
the option of the 22nd, third case in the
afternoon, or we have the first case in the
afternoon on the 29th, which will start at nine
o' cl ock.

[ Pause. ]

VMR. CAMARDOC M. Chairman, we just
resol ved one of our conflicts. W can do it on the
22nd.

CHAI RPERSON GRI FFI S: Fabul ous. Okay.

So we will be the third case in the afternoon.

Let's run t hr ough t he list of
subm ssions at this point.

MS. BAI LEY: The first document that |
have, M. Chairman, is ANC-5B is to provide the
flyer that gave the community the announcenent of
t he January 21st, 2003, ANC community neeting.

The second item that | have is DCRA is
to file a statement or docunentation indicating
whet her Section 805.1 of the zoning regul ati ons was
conplied with by Bannum

The third --

MR. RUSHKOFF: | don't think that's
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right. I think we were going to provide exanples
of the use of 801 --

MS. BAI LEY: | haven't finished, sir.

MR. RUSHKOFF: ©Oh, |'m sorry.

MS. BAI LEY: The third item | have, M.
Chairman, is DCRA is to research and respond to
whet her other simlar facilities have been issued
permts to operate under Section 801. 7(k);
specifically identify the facilities by permt
nunbers and type of facilities.

MR. RUSHKOFF: Okay. Going back to the
second item our first item we were supposed to
revi ew whether there was consideration of externa
effects, and then the other one, | think she stated
correctly. W're going to research permts issued
pursuant to 801.7(k) since 1971 and see what these
facilities were about.

CHAI RPERSON GRI FFI S: That's correct,
and specifically with Section 805, and | think M.
Bail ey stated it, was to show that --

MEMBER ZAIl DAN: Ei ght-oh-five is the
external effects.

CHAI RPERSON  GRI FFI S: Ri ght. Ri ght.
That this permt was reviewed for that.

MR. RUSHKOFF:  Okay.
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VMEMBER M LLER: M. Chairman?

CHAI RPERSON GRI FFI S: Is that all vyou
have, Ms. Bail ey?

MS. BAILEY: Those were the three itens
| have, sir.

CHAI RPERSON GRI FFI'S:  Excellent. Thank

you very much

Ms. MIler

MEMBER M LLER: M. Chairman, | was
wondering if | could ask for an additional
subm ssi on. After thinking about the testinony
that | heard today, we were looking at the

| egislative history to 801.7(k) and discussing how
the anmendnent canme about as a response to an
enmergency situation in which the Zoning Conm ssion
determned that we nmy need facilities on a
tenporary basis to deal with that enmergency, and
then we were discussing whether or not that
regul ation would still have nmeaning 30-sonething
years | ater. And then | heard a |ot of testinmony
from M. WIIlis about it seened |ike when Lorton
closed, that the inmates had to go elsewhere and
that now they're com ng back and there is a need
for facilities again.

I may not be paraphrasing this exactly
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correct, but in any event, where I'mleading to is
" m wondering if there is anything in the works for
permanent facilities to absorb the type of inmates
the Bannum facility is housing on a tenporary
basis. |Is that clear to the parties?

MEMBER ETHERLY: M. Chair, one fina
subm ssion that | think would be helpful from the
| nt ervenor. | believe it was M. WIIlingham s
testimony that typically your CCC contractors do
mai ntain data as it relates to the percentage of
inmates or the percentage of their clients that are
i ncarcerated under t he communi ty corrections
conponent and the pre-rel ease conmponent.

To the extent Bannum Pl ace, Inc., could
provi de data, and | don't know whether or not there
woul d be any privacy issues -- |I'm of course, not
tal ki ng about nanes or anything like that, but just
data as to the percentage of your current
popul ation that is maintained under the community
corrections conmponent and the population that's
mai nt ai ned under the pre-release conponent. I

think that would be hel pful data. Once again, the

MR. COX: M. Etherly, vyou're just

tal king specifically about the D.C. facility,
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correct?

MEMBER ETHERLY: That is correct. That
IS correct.

MR. COX: Thank you

MEMBER ETHERLY: Not national figures,
of course.

MR. TEMPLE: Excuse ne. May | suggest
t hat Bannum provide the | ease for the record?

CHAI RPERSON GRI FFI S: We' Il think about
t hat .

MEMBER ZAl DAN: | have a question for
M. Rushkoff in regards to the |ease because the
| ease, | mean, that's -- | have pondered nyself.

You testified that the permt was not
i ssued based on the |ease, correct? The permt was
issued with the understanding that the operation
would -- the C of O would be pulled after three
years regardl ess of what the | ease is, correct?

MR,  RUSHKOFF: Well, 1 hope | didn't
testify. | nmean, in reviewing the record, | didn't
see anything in the record here, and the record is
supposed to contain what we need to decide, |
didn't see anything there -- | didn't see a |ease,
| didn't see any evidence of any consideration of a

| ease.
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VEMBER ZAl DAN: | mean, well, from

DCRA's perspective, you're saying that the |ease
was not a material fact in issuing the permt.

MR. RUSHKOFF: That's right.

MEMBER ZAl DAN: Okay. Now, if that
woul d have gone the other way, | would have
supported getting the |lease, but | think that |eads
us down a difficult path because the nechanism
whet her or not it's effective or not, for DCRA
enf orcenent through your provision is to revoke the
C of O not verify the | ease.

CHAI RPERSON GRI FFI S: Ri ght . |  woul d
tend to agree, unless other Board nenmbers have
differing opinion. | amnot sure what the value in
t hese proceedings would be in getting a copy of the
| ease.

Okay. Anyt hi ng el se? If we go this
| ate next tine, soneone's got to buy pizza.

Now, we are on the 22nd of July, third
in the afternoon, so submssions | would like to
have in the Thursday before the Tuesday, and that
is the 17th of July. Thur sday. Does that do it?
The 17t h. Okay. So that information cones in on
the 17th. Qbviously it's all served all around.

| f we could, the docunentations that are smaller in
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scale, transmt expeditiously. What | do not | ook
forward to is nmeeting on the 22nd and heari ng what
we have heard at the beginning of each case, is
sonebody didn't get sonmething or vice versa and
t hose conplications.

So | wi || take questions now of
clarification. The last piece | have to clarify is
time. We have, as we will return on the 22nd -- ny
estimation of the time left on the clock, if ny
math serves ne, adding up tinme, rounded off, we
have 21 m nutes and 30 seconds, and that is what we
will set the clock to at that tine. We have two
further wtnesses we'll go through. Of  course,
cross-exam nation and questions from the Board
don't count towards that time. So as you prepare,
take that into consideration.

MR. TEMPLE: This clock says five
m nutes and 33 seconds. Is there some basis for
t hat disparity?

CHAI RPERSON GRI FFI S: There is. In

fact, that's what exactly the clock says in front

of me, five mnutes and 33 seconds. However, | do
note, as | do have the clock directly in front of
me, so | don't need to |ook at these constantly,

that the clock ran quite a bit and nostly through
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our questions, and I was witing down each tinme the
segnents of mnutes, seconds, off of this clock and
rounding it off. It equals up to about that. So
that's where we'll set it on the 22nd.

MR. TEMPLE: Can |, again in the

i nt erest of ef ficiency for t he Boar d and

predictability, | suspect that Bannum wll|l need
addi tional tine. Rat her than getting to the issue
when they need additional time -- they want to call
two witnesses -- can we agree that we would extend

it by 30 mnutes by consent, and that would give
them 30 mnutes nmore -- 40 mnutes nore than we
had, and then at |east we don't have to deal wth
the extension of tinme again. So we could also
predict a finish.

CHAI RPERSON GRI FFI S: Add 30 m nutes

for a total of 51 m nutes?

MR. TEMPLE: Yes. | mean, we're going
to get to this issue. | just don't want to have us
bottl eneck, and we -- and | would also say we can

agree that we would give closing arguments not to

exceed ten to 15 m nutes.

CHAI RPERSON  GRI FFI S: That's very
commendabl e. Yes. Closing remarks will be limted
to ten m nutes. Additional tinme, getting through
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two witnesses, |I'm going to add 20 m nutes, then,
noting M. Tenple's consideration of that, so we
will have the clock set at 41.30 going in if
there's no overall objection to that, and that way,
it does clear wup, and | appreciate that, M.
Tenpl e, any di scussion that we m ght have as we get
to that.

MR. CAMARDO: It's nmy wunderstanding,
then, M. Tenple, you are not going to be calling

any rebuttal w tnesses?

MR. TEMPLE: It's very unlikely that,
if I call them they will take nmore than five to
ten m nutes nax. I mean, we still have that nuch

time in our case in chief tinme, our hour tine.

CHAI RPERSON GRI FFI'S: Right. Okay. So
anticipation now is availability of sever al
wi tnesses for rebuttal, but that can, in fact, be
defined as we get to the 22nd or on the 22nd.

Okay. Questions on subm ssions, any?

Everyone is clear?

MR. TEMPLE: Yes. | only wanted to
raise a point. | mean, | only made the point about
the lease -- if there was a five-year |ease here, |
think that it wouldn't be irrelevant, quite
frankly. | think it would be quite interesting
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given all di scussion about the lease wup to
t hree-year period. So | don't think that it's
totally insignificant, and | just would hope that
to the extent that the Board -- this party, the
ANC, did a Freedom of Information Act to get the
contract docunents.

CHAI RPERSON GRI FFI S: Ri ght .

MR. TEMPLE: They didn't offer that. |
just think that you should have all the information
possi bl e, as you stated earlier.

CHAI RPERSON GRI FFI S: Ri ght .

MR. TEMPLE: It's better to have nore
and know than to have | ess and not know.

CHAI RPERSON GRI FFI S: Ri ght . Here is
my brief deliberation on the |ease issue. Goi ng
directly to what DCRA would review in order to
establish the pertinent zoning for the issuance of
the permt, and, with that, the testinony that we
heard today in terms of how contracts are let to
these facilities, it's nmy understanding that
concei vably soneone could have a 100-year | ease for
a building and that would not run with the contract
itself, and nore specifically going down to if DCRA
was | ooking at it to issue the permt and had to

establish sonme tenporary nmeasure. The testinmony
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today was that they felt that that provision could
be provided with a certificate of occupancy, and I
think it would also go to the utilization of the
facility, not the lease for the building itself, it
would go to the build-out, which my or my not
house this type of facility.

MR. TEMPLE: That's not what the
gentleman testified to. He said that they would
prefer to have the |lease run concurrent with the
contract.

CHAI RPERSON GRI FFI S: No, | understand
that al so, and it is a little bit of ny
extrapol ati on of what he was saying, but --

MR. TEMPLE: But i f one would
presuppose in this particular case that there was a
five-year lease and there is a five-year contract
where there is an option, that the Bureau could
elect to extend the option, then | think it would
rai se some questions, certainly as to what was
represented to t he permt peopl e on t he
applications.

MEMBER ZAl DAN: | nmean, that's a point
that I was going through when I was reading through
the material and questioning M. Rushkoff, but, you

know, unfortunately it has been testified -- well,
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he didn't testify; | have already been corrected on
that -- but it has been stated that DCRA's policy
woul d be to revoke the C of O after three years.

CHAI RPERSON GRI FFI'S:  Ri ght .

MEMBER ZAl DAN: | mean, we don't have
any evidence on whether or not that would have or
did happen or would not happen, so, you know,
technically, the way the record is, is they nay
have a ten-year |ease, but after three years, their
C of O would be getting revoked.

MR. TEMPLE: Under the |aw, what would
happen is that the gentleman, if there was a
suggestion of revocation, what they would do is
cone before the Board to get a special exception
extension, and if |I'm correct, and | nmay not be
correct --

MEMBER ZAl DAN: That's presum ng the
out come of this hearing.

MR.  TEMPLE: And the only thing I'm
saying is that it would be instructive to know
whether -- | nmean, our position is that there is
sone -- this is a strategic exercise by Bannum
quite frankly, and we're not hiding that point. W
think that this is a deliberate --

VEMBER ZAl DAN: |'"'maware of that.
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MR. TEMPLE: -- effort to circunvent

the law, and we think that if the |ease here said
there was a five-year lease, and it's not offered
-- they haven't offered the statenment of work, they
haven't offered the |ease or anything -- we think
it would be very relevant be the Board.

MEMBER ZAl DAN: Well, let nme say this
and take it for whatever it's worth. You know,
regarding the outcome of this proceeding, you have
heard from DCRA that their actions wll be to
revoke the C of O after three years, so regardless,
| mean, there is sonme protection there.

MR. TEMPLE: I don't know. They said
sonething in court that they changed since this has
happened.

MEMBER  ZAl DAN: Vel |, I have no
know edge of that.

CHAI RPERSON GRI FFI S:  Ckay.

MR. CAMARDC Let nme just clear this
up, okay? First of all, we think that the |lease is
conpletely irrelevant to the situation.

MEMBER ZAlI DAN: That's what |' m sayi ng.

MR.  CAMARDO But let me finish for a
second, okay? And once again, | think the Board

has hit the nail on the head. You've got a
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three-year tenporary facility, that's what you got

the C of O for, end of story. Whet her or not
Bannum s got a five-mllion-year contract, | mean,
that's Bannum s problem They' ve got a three-year
tenmporary C of O and that's the end of it.

But to clarify any probl ens whatsoever,
we will bring forth that portion of the |ease that
di scusses how long we're going to be on that
property for and we wll show you it runs
concurrent with our governnment contract.

W wll also bring forth our C&D
letters, our negotiation letters that we had with
the BOP where we showed them it was a three-year,
okay, we're just going to be there for three years,
that's all our zoning was for. W gave the BOP our
zoning certificates. And based upon that, the BOP
i ssued a governnment contract.

Once again, nobody is going to pull the
wool over the BOP's eyes here. They know exactly
what's going on. They wanted proof of zoning, we
gave them the three years, and we wll show you
t hose docunents to end this thing --

CHAI RPERSON GRI FFI'S:  Okay. Very wel|.

MR. CAMARDO: -- once and for all

CHAI RPERSON GRI FFI S: Maybe we will
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keep all these things very |ate because people get
a lot nore anmenable in time, docunents. O course,
you know, you burden us wth reading all those
docunents, too.

MR. CAMARDOC Well, I'm only raising
this because M. Tenple seenms to go off on all
these red herrings and --

CHAI RPERSON GRI FFI S: | understand.
under st and.

MR.  CAMARDC: -- we're just trying to
shut these avenues off.

MR. TEMPLE: |'m grandstandi ng.

CHAI RPERSON GRI FFI'S:  Gentl enmen --

MR. CAMARDO Well, that's your word,
not m ne.

CHAI RPERSON GRI FFI S: You guys got the
rest of the night to go to the bars and deal wth
this. | noted that you said you were going to give
pertinent parts of the docunents; is that correct?

Are there going to be sections of it?

MR. CAMARDO First of all, the |ease
is our personal business. There are --

CHAI RPERSON GRI FFI S: Ri ght .

MR. CAMARDO: -- rates in there and

t hi ngs of that nature.
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CHAI RPERSON GRI FFI S: All | want to see

is what we need to read and the pertinent parts to
it.

MR. CAMARDO:. Correct.

CHAI RPERSON GRI FFI S: | need the citing
of what it is in the total docunment to put it in
the context so M. Tenple isn't concerned about
what isn't there, what should be there. So if
there is a table of contents that's listed, that
woul d be perti nent wi t hout necessarily t he
subst anti ve pieces.

| would agree, in this proceeding and
ot her proceedings, there is information that may
not be valuable to the Board or should not be in
the public realm but let's make sure that we don't
run into the question of M. Tenple being concerned
that he's not seeing exactly what it is.

So | appreciate you offering those
forward. The Board was not noved in the direction
to actually ask for that, but we will |ook for that
recei pt al so. If you could -- well, there it is.
W will put it in also on the 17th.

Any other questions, clarifications,
time issues?

[ No response. ]
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CHAI RPERSON GRI FFI S: Al right. That

being said, staff have anything el se for us?

MS. BAILEY: No, M. Chairmn.

CHAI RPERSON GRI FFI S: Very wel | . Then
this concludes the 8th of July 2003 afternoon
sessi on.

[ Wher eupon, at 8:57 p.m, the session

concl uded. ]
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